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No.

' IN THE SUPREME COURT OF BRITISH

collapsed.
which the_Suﬁdeck:was‘attachéd.i“Thé defend

plaintiff - rented

company of two of his male frlends,

' wa

‘the duplex

12624/87

Prince George RegiStryb

COLUMBIA

: ) v N ’
BERNARD JOHN SEMKIW ) REASONS FOR JUDGMYMMCE GEORGE
 PLAINTIFF ) NOV 2 4 1273
. | , ) OF |
- AND: R ;, - COURT REGISTRY
SULTANALI HUSSAIN SOMJEE v-).‘ TEE BONOURABLE
AND ALFRED SPURR ) '
' S o ) : v
DEFENDANT ). -JUDGE PRESTON.
)
Dick’Byl,fESq.:' o Counsel»fof the Plaintiff
Ms. C. G. Herb, Esq: Counsel for the Defendants
Place and Date of Hearihg: Prince Geotge,.B;C. )
: ' - August 30|and 31, 1989
THE FACTS:
This is an action vfor' damages for &pefsonal injuries

- suffered by the plalntlff when a. sundeck on which he was standlng

~ The 'plaintiff was a tenant in the duplex unit to

ants owned thé duplex.

The had unit “fromf the
" defendants for some 'nine. yéars‘ béfore .thef.sundeck collapse
occurred on July 12, 1987‘ At that time| the plalntlff,'in the

s cooking dinner on a
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' barbeque on the sundeck

- barbeque.

level. . o o d ';3

*..zn x 6"

industry;

.hls adult 11fe.

,do hlS

‘remained there until October

One of the fr

of the duplex unit onto the sundeck w1th'

The plaintiff = and ‘his other

on the portion of the sundeck located in front of

‘ at the outer edge of the deck farthest

Lends was coming out
the steaks for'.thev
friend were standing
| thebdoor'and

away: from the door.

The plalntlff ‘was resting his elbow against the ra111ng of thebr

sundeck.

: sundeck the portion of the deck farthest fro

dropping -that portion of the deck about

'

. When the friend carrying the steaks stepped ‘onto the

m the duplex collapsed

30l inches to ground

vThe;_plaintiff -and the barbequé Were thrown against - the o

railinq which collapsed. 'The ‘plaintiff

'ground landing w1th the small of his back

ra111ng which was beneath him.

to avdisc 1n_hls back at the L4-5:vertebrae.

1 fell heavily to the

on the edge of the

He suffered an injury

level.

The'”plaintiff was.:employed”'as:,al faller in the logging -

a ~job wh1ch he had done for

‘He attempted to return to work the next

']ob The

_treated by conservatlve means’ by hlS doct

to hospltal on October»ls, 1987 for rest

29, 1987.

ﬁ_ he continued with phy51otherapy fbut‘ his

After further examinations,

a-CT scan, an

1njury caused him severe distress.‘

substantially all of

He was 35 years old at the-time ofkthe injnry.

1aydbut;was;nnable to
| bIt was
ors{f He was: admltted
and phy51otherapy and
After his »discharge
'symptoms'”persisted.

i_a'myelogram; he had
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- an operation .on June 9,

area.

it is unllkely that w1ll happen. -

LIABILITY

vof the
'shlftlng of the posts' wh1ch supported th

were upright 4" x 4"v

”1988~

The operation"was

a lumbar

dlscectomy 1nvolv1ng the removal of dlSC mater1a1 from the L4-5

It was determlned durlng the oper

discfmater1al~wasgpre551ngvagalnst ‘the scrat

The operatlon substantlally relleve

had troubled the p1a1nt1ff -I ‘am satlsf

very heavy demands wh1ch a return to h1

would place on it. There ‘was ample ev1&

nature of. the ]Ob of a faller. The p1a1

better fallers in the northern part of tt
there was some 1nd1cat10n 1nvthe medlcal €

to this employment could not be ruled out

The plaintiff has _concludedlwthat |

are over. In my view that is a reasonable c

‘Mr. Dennis, an engineer who testifie

collapse of the sundeck;" attrib

posts set on, but not

pads. The posts supported a 2" x 10" beé

rested on the top of the posts.

‘Thebposi

1ed,

ation that protruding

ic nerve.

d ‘the symptoms which |

‘however, that he

is’ left w1th a back. wh1ch w111 not be able to withStand}‘the-

s previous employment
snce of the strenuous
ntiffnwas”one-of the,
1e proyince; 'Although

>v1dence that a return

PR | am sat1sf1ed that

1is_vdays‘ as' a faller

onclusion.

>d regarding-the cause;
uted ‘the collapse to
e deck These posts
attached'to,:concrete
am,fthe.edge'of which;

Fs wereinailed to the
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_were not attached to the ’concrete 'pads a

'angle became so great that they just folde

- outward.

 his back. -

' approximatelyaG to Bmyears,hefore the col

of the duplex on behalf~ of 'both owners.

-1986 he obtained quotationsrfromfthree.COnt

This further 1nspectlon by
'under that program." Mrv
on October ' 16th, 1986;

beam. Mr. Dennis stated that the most pr

edge of the deck collapsed.;then th;s ha;

was directed against the'partially rotted ha

 was thrown outWard and landedrongthe edge of

The defendantséSomjee-andkSpurr had

The defendant*Spurr_managed’thébrentalh

of the"duplex.

"including inspections‘offthelsundecks of both units.

was present at those inspections.

that both suhdecks» neededewto he’

repa;r,

This involved inspections

repaired or replaced. ;

obable reason for the

‘collapse waswthatlthe,bottoms'of the posts shifted becadse'they

nd at 'some pOint the

d under and the outer

>pened exces51ve force

ndrallvwhlch collapsed

The plaintiff‘who had'beenhleaningvagainst'the handrail o

the handrail-injuring'

'purChased the-duplex
lapse of the sundeck»'
“and malntenance
In or about May of
ractors'for-renoyation
oflthe”duplexdnnits

Mr. Spurr

. All three.contractors indicated

}The'

contractor whose tender Was'accepted indicated that the sundeck

on the un1t rented by the plalntlff should be replaced.

Spurr applled for fundlng ass1stance throug
administered by the_ Central -Mortgage and

involved"a

that inspection. This report was provided

an

~-Mr.
h a government program'
Hou51ng Corporatlon.

1nspector employed

Spurr ‘'was present at that 1nspectlonv

A report "was prepared as a result of_

to Mr. Spurr near
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- take any steps to look after hlS tenants

the end of October, 1986.
attached to
as follows:
vsundeck“and

. To remove old

new.

‘and steps._(SAFETY'HAZARD) $1,000.00.

The"only‘hentries‘:onh'the
the notation “SAFETY .HAZ‘A(RD_" '
sundecks on,theftwokdﬁplex:units.u~Mr.
to have the other'aspectsvof:the%renovati
replacement{of thedsundeck; A

Mr._FSpnrr
of the sundeeh vthat it:'Was'-dangerous. I
to remove a wood stove he had stored or

'of the condltlon of the deck eM .vSpurr-a

Mr. Spurr.'agreed¥_that‘;he was &

| contractors ‘and , from the'"inspector ’that
.reqhired repair. When asked. why he walt
repalrs performed he sald,
‘they were that serlously gone.,'.erQ
had been on the sundeck a number of time
inspector's report. On one of those occ

company of his daughter.

-Spurr,

téStified,bthatnvhe knew|

vAThe'"report, deals with the sundeck -

the portion,ofdthe“duplex rented by the plaintiff

_ ‘replace with
Approximate size 8' x 14' c/w railings

inspector's report which had

nwere the_ entries-'relatingk to the

hoWever; elected

on proceed before the

'before the' collapse
1e told the plalntlff
) the sundeck ‘because

dmitted ‘that he didn't‘

fsafety after he became -

. aware of the dangerous condltlon of the sundeck.

ware from _the_ three
‘the sundeck supports

ed before having the

"I just never qave it a thought that

'Spurr slndlcated that he.

s after receiving the

asions he was in the
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" in the past.
boards, two'or three at a'time,'and replaceé

He. said that ‘the 301sts supportlng the deck

The plaintiff had replaced the de

The decking boards had rof

The plalntlff knew that there was rot 1

ra111ng surroundlng the sundeck The p

not thlnk that the sundeck was unsafe. § -

It is clear that the defendant Spurr
condltlon of the sundeck.
warn the plalntlff of. the danger. "He el

other repalrs and allow the dangerous

to exist. I am satlsfled that ‘the plaint

the sundeck posed a safety hazard.

The duty of a landlord to his ten:

Residential Tenancy Act, R.S.B.C. 1979, C.|

as follows:

It 1s also .o

cking- on the sundeck
:ted; ﬁe renoved the
] then withinew‘boards.v
1ngfboards Qere'sound;h
n the 'odrners of the

laintiff said he did

knew of the dangerous
lear’ that he did not

ected”to proceed with

condition to continue

iff did not know that

ant  is statutory. The

356.1 reads,

in part,

reement,

"tenancy agreement"  means an agi
whether having 'a predetermined| expiry
date or not, between a landlord and
- tenant respectlng possession of
re51dent1a1 premlses. o '
3. (1) ~"Sections. 5 to 8 ‘and 10 to 17 shall
be deemed to be terms ~of every |tenancy
agreement. I
(1) © A landlord shall provide .and
maintain residential premises and
residential property in a  state . of
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" circumstances

"on the -

(c) conduct of
premises. o

it 1is

decoration and repair that L

(a) complies . with health, _safety and

housing standards
(b) having regard.io_the age, ch
and locality of the residential pr
.would make

- would be willing to rent 1t.

(2) ‘A ‘landlord's duty under sub
(1)(a) applies
tenant knew of a breach by the 1
of ~subsection
landlord and tenant entered 1nto the

'_agreement.

The Occnpier‘s‘iiability Acf;‘R.S.B.

‘in part, as fellows:

3. (1)
a duty to take care that in a
-of the -case is rea
to see that a: person, and his pr
premises,

himself enters on the pr
reasonably safe . in

person
will Dbe
premises.

-(2) The duty of care  referred
subsection .(1) applles in relat
the . 3
(a) condltlon of the premlses-

(b) - activities on the premises; or

6. (l)’v.where premises are o

~or used by virtue of a tenancy unde
a landlord = is

responsible . fo

maintenance or repair of the pr

toward any person who, of whose pr

crequired by,

|
- law,

aracter

section

~notwithstanding that a

andlord

(l)(a): at the time the .

tenancy

Cc. 1979,

An occupier,.df premises owes
11 the

sonable
operty,

-.and - property 'on'ythevv
- premises of a person, whether or not. that

emises,

~using the

to in

ion to

‘third parties on “the

ccupied
r which
r -  the
emises,

the duty of the 1landlord to show

operty,

may  be on the premises the same care in

operty,
‘it reasonably suitable for
occupation: by a ‘reasonable tenant who . -

C.303 reads;



.
B
B ;
31 _ B respect' bof risks arising  from failure
| on. - his part in - carrying out his
4 _responsibility, as is requlred by thls_
: o Act to be shown by an occupier of premises
o 5 : toward persons enterlng on or using them.
.6 - | ' | s '
71| the ‘effect of these. sections 'was -carefully _c’on‘Sideredv
.‘8v . by hamperson, vC."C.J. in'_ Zav'aglia ,vv.-'Maq. dnoldin'gs Ltd., (lv98-4) ‘
9fv ' 50 B.C.L.R. 204; affirmed oh' appeal;: (1986) 6 B.C.L.R. (2d);
0| 286. o o : |
11 |
12 | . ~ Section 8 of vthev' Residential Tenancy Act gives rise to
’-l3v 'a duty on the part ‘of the landlord to malntaln and repalr “the
: _14;'. " premises to- make them reasonably sultable for occupatlon. Thls
15 _ .duty is owed to the -tenant (and perhaps member_s of his FJ_.mmed,iate
16 | f.émily).». 'Section 6 of. ,the Occup:'»Ler"sv Liability' Act gives rise
17 ] _'to a duty '»on ‘the p.art:_of*the landlord ,where, as here.,‘ he is :
18 | ‘_'r'esponsi.ble : .forﬁ : the maintenance '*':and ‘_‘repair_ of the premises.
19 His ‘duty under ‘that Act is to take ,car‘e”, ~in | reyspec‘t ‘of risks
20v' | arising' from 'failure to" maintain or r‘epair‘ premises,,, to ensure
21 - 'that persons ‘using the premlses w111 be reasonably sa.fieu in so
22 1 :d01ng.‘ "The defendants were 1n breach of thelr duty under each
'2'3 : of these statutes. The plalntlff is w1th1n the classes of persons :
24 ‘to whom a duty is owed under both statutes. It ,was the breach’
"‘2:5,_ I of duty that caused his 1njury. o |
26 | | |
27 || befence }'counsel submitted  that ;they ~plaintiffﬁi'was
28 , contributorily- negl.igent | because he leaned on :the railing which
2»9 ~he knew to be v}eakened by rot.' : | I cannot 'giye' effe'ctb to this
~ 30 | ' | |
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June 8, 1988 until January 1, 1989 he wa

9

submission. The plaintiff was unaware of
of the sundeck. He could not anticipate

absence of any knowledge of the dangerous

the dangerous nature
its collapse. In the

nature of the sundeck

there was nothing unreasonable about the plaintiff's use of

on the railing at the time'of the collapse.

' It was also submitted on behalf of

the defect which resulted in the collapsce
a latent defect. I cannot - give 3effect
The - dangerous condition of ‘the sundeck |

the defendant Spurr.

Accordingly, I find the' defendants

injufy_suffered by the plaintiff..

NON-PECUNIARY GENERAL DAMAGES:

Mr. Serkiw was completely disable

of July 12, 1987 until his operation on

the deck. I cannot find that he was negligLnt in leaning lightly

the defendants that

s  of the sundeck was'

Y

to this 'submission.

was clearly known to

fully 1liable for the

d from  the accident

June 8, 1988. From

s recovering from the

effects of the- operatibn  and was undergoing the adjustment

necessitated by his injury. After Januar

y 1, 1989 Mr. Semkiw

should have embarked on- a process of vocational adjustment andv

rehabilitation to facilitate "his return

in whatever capacity"his injury allows..

to the labour force

This process has not
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t\beguh;

not to any foreseeable cbnsequencesfof the-injury}_l‘

10

I attribute this to the exigencies of this 1itigation}v

.l Dr. Hugh MacNiel, -an 'orthopedié”rsurgeon :who ~examined

- the defendants concluded:

v In conclusion, this patient has made
- substantial functional =~ and = symptomatic

recovery from- injuries arising |out of
a fall in July of 1986 necessitating

‘surgical excision of a lumbar disc.’ I

believe that he is fit to return|to his

former occupatlon. He may well have low -

back pain in the future. I think -that

he has about 10% chance of hav1ng|further-
‘disc problems at the. level that was formerly

involved. This' would be on the basis

of the former insult to the disc in éuestlonln
- and the surgery required to resolve the
.1mmed1ate contlnulng problem.

He' may well develop pa1n in his back

at other 1levels. and to some degr#e this
may - be attributable to  the excessive

mechanical = stress placed upon the spine’
" as the result of the level that was |injured

and treated surgically. On  the other
hand environmental stresses and coﬁtlnulng
effects of his daily activities will play,
in my opinion, a more. promlnent ole in

- future symptoms of back pain which may,

. or may- not, nece551tate formal treatment.

I am - acqualnted ijlth .some ~the
respon31b111t1es of a faller and recognize
it as an arduous and physically demanding
type of work and although I think that
it is reasonable for-this man to  |try and
resume his _formerv'occupatlon, I  think

that - if he feels that he . no, longer
' capable of it because of cont1nu1ng back

pain he might well be able to function
as a bush foreman as you havevsuggested._

-Mr,'Semkiw’cnl Novemberm30}v~1988'at{the reQUest’Of’counsel for
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" There was a further period of recovery

11 -

Dr. Lake, the orthopedic surgeon who

performed the

operation on'Mr, Sémkiw said in his medical-legal report dated

March 1, 1989:

" In view of his back complaints,
that he will be capable of per
"strenuous work in  the future. Act

- which involve frequent .  bending,
and ' prolonged standing or walkin
likely aggravate the back. I f
would be reasonable for him to

I déubt

forming
ivities -
lifting
g will
cel ‘it
retrain

for a more sedentary type job which would

-allow him to avoid
activities. L

I do not feel that he is a ca
for any future back operations . in

~ fusions. He should be able to rea
- control his back pain by ‘watchi
weight and - performing regular 1o

exercises. . He should not .
medications stronger than Aspirin. .

Since the accident Mr. Semkiw has 1

- these = types of

ndidate
cluding
Eonably
ng- -his
w- back
require

begun drihking alcohol

to excess. His irelatiohship_IWith.-his‘~gir1friend has broken

‘depression vbrought‘ on~;by these = factor

adjournment of the trial of this action

injuries.

The ihjury _résulted in a  very

disability'and'diSCbmfort;from Jﬁly;lZ;‘l

' 1; 1989. Mr. Semkiw is left with a back tha

' management on his part for the rest of h

small but significant chance that he will

. up. In Jandary of 1989' he ‘attemp£edﬁbsuicidev because "of the

s combined with an

and concern over his

‘lsubstantial level of

987 to June 9, 1988.

lasting until January

t_will require careful
is life. There is a

have to have further
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PAST LOSS OF INCOME:

12

surgery.

"1njury,

~ per year..

“assistance.

1986.

Taking the.figures for 1984,

'follow1ng flgures for those years.~,'x

I assess his non-pecuniary general damages at $40,000.

'Mr. Semkiw. has not filed income tax returns for a number

of years. "He
income in. each of the three and one-hal
He .sald thatv_hls expenseS‘.were
his'.earnings and expenses, it is
had }extensive experience »ih_ the'iindustry
V'Their” ev

evidence of fallers' earnings..

Mr. Semkiw 'could::document_ revenue
‘.Sometof'his'expenSes'had beenvdeduc
but I am satlsfled that Mr. Semkiw ihcur
above those expenses‘ of approx1mately S
Semkiw said that hes earnedv_more, than t
he said, was accounted.fot‘by lostfdooument
‘ >VI985,nand 1

I estlmate to be hlS

NET INCOME .

1984 . 85,

'testifiedi’that he eafned

incom

add1t10nal expens

$50,000-60,000 gross
f years preceding his

approx1mate1y $15 000

‘Although there is3some'documentary ev1dence regardlng_

plete.‘- Wltnesses -who
were called and gave

idence was of limited

for 1984, 1985,’ ahd
ted from these flgures
red_expenses over and.
L3,000v:per,'feaf:tver.
his. "The'_difference,'
S ahd'by,cash paymehts.i
986 andhdedﬁcting Qhat

es I arrived at the

553.23

1985 S . 15,079.45
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of 1988 and other was. in August of 198

. $60,323.00.

13

1986

Average

24,815.44
. 28,482.70

I am-  satisfied  that this"represemts a minimum income

figure - for those years. Mr.“vSemkiw said
in excess of this but is able ohly to o
most general kind.

unreliablé.

that he received far -

ffer estimates of the

These sorts of estimates are notoriously

Doing the best I can with the income and expense evidence

that is before me. I find MrQ Semkiw's average yearly'earnings,~

his income would have continued at this

the accident not'occurréd. On the basis of

‘net of expenses, to be $30,000 ‘per year. It is likely that

level to age 50 had

that level of earnings

Mr;“Semkiw-s.past loss of earnings_td date of trial.is $64;032;00.

Mr. Semkiw has held 2”vjob§' of .shott duration Sinée_'the

 accident.  vIn both - cases he acted 'as ,a7

small logging operations. ; 0ne of :these

'$3,800.00 from these 2 jobs. This should

$64,032.00 figure to arrive at a net pas

FUTURE LOSS OF INCOME:

forman-supervisor in
jdbé 'wés in Séptember
9, Mr. Sémkiw vearned
be deducted from the

t loss of earnings - of

The plaintiff has bnly'grade 8 education. He has worked
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problem which he faces now..

‘The vocational reports: whiéh"Weré tendere

-~

14
in the logging industry since he was 15
unlikely that he will ever recapture the

he had before the injury.

On the other hahd,v 1 iam' satisfied;

year of ‘age. It is

~earning abiiity that

that his ability to

command a substantial income as a faller Would not have lasted

too many more yeérs. That Jjob is

plaintiff was already troubled with deg

his neck as a result of ah old neck fractuj:e.

been exposed to continuing possibiiityv of

his jbb. Considering all of the continge
continued employment as‘a faller, his neck i
of a drinking problem which had caused

entirely for a period of five years, ahd

tear of the aging process, I am of the opin

fifty. He would, at that time, face the o

Mr. Semkiw has suffered a serious imp
to earn income. His education is limited an

affect his ability to adjust - to this chd

limited assistance because of the naturé
is difficult‘to predict what the economic
injuries will be. This sort of situatio

plaintiffs in these cases in a difficult

a young man's

job. The
enerative changes in
- He would have
vinjury or - death in
ncies in\)olved in his
njury, the resurfacing -
him to avoid alcohol

the normal wear and

ion that the plaintiff

‘would have been unable to continue hisv_employment beyond age

ccupational adjustment

airment of his ability
d that will negatively
nge 1in circumstances.
d in evidence are of

of the pfoblem. It
impact of Mr. Semkiw's
h . places counsel .fér

| position. The trial
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.As has frequently been observed the Court

15

of the action can be délayed\until the employment consequences

are better known but this, in itself, will

v

effects on the adjustment process which the

There are sound policy reasons for ensuring
‘ |

cases are resolved at the earliest possible

often_have detrimental

client must undergo.
‘that personal injury

time. Consideration

has to be given as’ welli to the defendant who is called upon

to meet:a claim for damagesvwhich cannot be

can with the available evidence to arrive at a fair estimte

of the plaintiff's loss.

The vocational report submitted on

concludes:

fully particularized.

must do the best it

On the other hand, if it becomes apparent

not advisable for Mr.
this type of
[the work of a

that it is
to return to
demanding work

his occupational options and labour

access become reduced. From a Vo
rehabilitation point of @ view,
educational 1level is a significant

his

Semkiw

physically

fallerl,
market
cational
low
factor

in his poor residual employability
potential. .-

The client could mitigate his vocational
loss by upgrading his education, and
completing a ‘short. retraining program.
this would provide him with enhanced labour
market access, as well as earning ﬂotential
consistent with his  pre-injury scenario.
Once again, the client's lack of motivation
to return to school could ‘negatively impact
his success in . a . retraining |program.
however,
"hands on" trades
'significantly ' ‘enhance
employability potential.

training program would
his residual

I do feel that a relatively short

" behalf of Mr. Semkiw
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- likely that after a shorter perlod of ret

" he w111 achleve employment earnlngs
"1nd1cates that 1t would take a cap1ta1 sum
" $1,000 per year of Mr.
‘age of 50. gonaethe

'$95,000.00.

SPECIAL DAMAGES: -

 SUMMARY:

16

‘I think it unlikely that Mr. Semk

- long _retrainingVJprogramf and”nachieme._ther

equivalent to what'he'had before his inju

S ome

earnings. tI have the beneflt of actu

Semklw S earnlngs,
basrs'tof‘ these

considerations I assess Mr. Semkiw's futu

special damages were agreed at $312.20.

- necessarily

iw will‘ em:bar..k oh a
eﬁy.eanb>ineome _1eve1
ry. _I»thinky it more
raihihg'or.adjuStment-'”
>what'lbelowv his past

arial - evidence which

of $10,770,to replace

assuming a retirement

imprecise

re loss of income at

,The plaiﬁtiffvisgentit;ed to'judgment as‘follews:

»Past loss’ of wages ’5;:‘_.;-,  $60,323

, Future loss of wages ',b ,f}i- . '$95,000

,Non Pecunlary generalwdamagesp759539;000;

Spec1a1 damages

TOTAL'

i $1951

1312.20

635.20




4 | E The:'plaintiffv‘is 'alsb'gentitled  £6 'prejudgment ‘intérest

511 at the rates allowed by5registrérsAfr6m ti o,time‘and‘cdsts

'of the action. =

' Bruce~-M.Prest

On" L.J.SOC.
'l;' f;;Prince;Georée, B;C.\  ;2‘
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