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AND: 

SC 22 3/ 80 

Pr ince Geo rg ~ Reg is tr y 

I N THE SU?RE~IE COURT OF BRITIS~ COLUMBH-. 

) 
) 

PINERIDGE PROPERTY LTD. ) 
) 

PETITIONER ) 
) 
) 
) 

SOARD OF SCHOOL TRUSTEES OF) 
SCHOOL DISTRICT #Si ) 

) 
RES?ONDENT ) 

PRINCE GEORGE 
- . .. 

OCT13\fi~ 

OF 

HIS HONOUR JUDGE LOW 

Counse l for th e Peti t io n er : "David E . l•'.. J enkins , Esq. 
and Dick Byl, Esq. 

Co u~sel ior the Respondent : Paul M. Pakenha.rr , , Esq. 

December 21, 1981 and 
March li, 1982. 

Dates of 'I·rial: 

The petitioner seeks declarations as fol low s: 

1. That it i s entitled to repurchase a certain piece of 

real property expropriated by the respondent in 1966 . 

2. 

3. 

abso lu t e ly . 

4 . 

That it holds a vendor's li en on the property. 

That it i s entitled to have the pro perty vested in it 

That ce rtain resolutio ns passed by the res pondent in 

1966 and th e ex!)ropriation itself are u l tra vires, void, and of no 

effect. 

The present legal description o f the property in que st i on 

is: Lot 6, Distr i ct Lot 343, Cariboo District, Plan 18815. That 

descri?tion includes additional property. 
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' i :-. t.E.:!"l ocuto :-b1 2 

a:~iC.a v i~s anC by reaC in q i:"J port i ons of examination s for discovery. 

7 hE: G ~a£ ~c v i va v oce e v i~ence. In due cours:e. written argUI: iE::~'C was: 

sides. 

The par ties, through their respective counsel, agreed in 

writing pursuant to section 23(1) of the County Court Act to this 

action being tried in the County Court of Cariboo . 

The property 1,;as ex p ropriated by the respondent school 

board from the petitioner in 1966 for the sum of Sl04,658 which was 

awarded by arbitration. Of course, the purpose of the expropri atio n 

was to ~se the land for school purposes . It has never been so used. 

in late 1979 the petitione!'." became aware that the respondent in te nde 

tc sell the existing parcel of land to the Inter medi a te Care Society 

of Prince George. These oroceedinos are the result . . -
On March 22, 1966 the school board , by resolution, selecte 

the pet itioner's property as the site for a ne1,.· 16 roo m e leme:r:.tu:-y 

school in the City of Prince George . When an agreeable price could 

not be negotiated the matter went to arbitration which resulted in 

the award referred to above . .l\.n attempt by the school board to u;;>-

set the award i n the courts was unsuccess ful. 

The school board also acquired some a djacent Crown land in 

order to have a large eno ugh area for the project. An architect 

v.·as :retained and some site pi ans ,...·ere prepared. There were two or 

more meetings betv.~een school board o f ficia l s and City of Prince 

George officials concerning services to the property. 

In J anuary, 1967 the school board received a co:r,prehensive 

report from Mr. Desmond Parker, a local architect and planning 

consultant, deal ing with " .. . . the need, l ocation and site of new 
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KCE s :.t.i.:=~e {kno \•:r: a s the VaD 3 ov: a r ea ) , beca ~ se of ne arby e le men t ar y 

::::--·nc~ lc · ...... ,! •. \""-1 .... -.---:::.a· · ~c ro o , ••.ror a ~,,:::_,.• ••,::_-rs" ....... . ..., - I • \V" w .. ~ -. J 1,., •• t::: .... C. .::- . 1 .!. .1. _.__v. :; ._,c • Howev er, th e 

, •;-- ~ .. .a. .- • ..: .... _____ _ _ , _ _ ,. ~• .-- ,. - .'., ,.. - ·n · - 1·r· · • .: ... ,.'t'" - ~ L. L.'ne co ns ~ uct ·o o" _:.=_....~- - -- - :::. . .. -- - 7 :. - ~ - '=- - ·· - ·· :- --~ ... . _..,,, _ _ ..,; : , -::_, ___ ._ 1..... • 1.,.r 1. rr .l 

h i gh d1;nsi t y r es i den t ia l bu i ldings and a substant i al l y i ncreased 

sc hoo.l pop u lat i on . For t hat reason i t was r eco mmended th at the 

ex i st i ng sch oo l si t e sh oul d be ke p t. 

In t he s prin9 o: 19 68 Mr . Pa rk e r p rep are d a re port f or 

th e Ci t y of Prince Geo r ge which dea l t wit h the Van Bow a r ea and 
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10 

11 

maCe r~~o~ .:n~ndat i on s fo r i t s g e nerc l use. The r epo rt was, appare nt ly, 12 

rece iv t-~ by th e res ?on 6e nt . It sugges t e d th a t th e best fut ure use 

o f ~he a r ez ~ as fo r •· r e l a t i v e ly high den s it y' ' r esidential bui l d ings 

11prov i C.ing s uff i ci e :;t PO? Ul a ti on t o justi:y an e:l eme nt ary school " i n 

~h e area . 

On Oc t ob er 15, 197 1 Mr . Pa rker sub mitt ed a fur t he r report 

to t he Ci ty o f Pr i nce George. Tha t r epor t a l so foun d i ts way to the 

r esp on de nt . It dealt wit h vario us as pec t s o f l and and hous i ng 

13 

14 

! 5 

16 

17 

18 

19 

de vel op me n t i n sever .al area s of the ci ty. I ncluded was an e l ementa r y 20 

scho o l re v iew f or those areas, inclu d ing the Van Bow a rea. The 

r ep o rt conc l uded, i n effect, t hat i f the school site it se l f was 

r e t ained t he r e wou ld be l e s s land availab l e for mult i pl e f amily 

develop men t and th e school would no t be needed. '.f·wo a l -c.er nati ve s 

we r e re c ornmen ded to be cons i 6e r e d : (a ) si nce t he si-ce was the n 

a d j ace n t to a par k it co uld b e u s e d join t l y for ki n~e rg ar t en a ne 

ot he r f a cil i t ies , o r (b ) th e site cou l d be giv en up (presumably f or 

resi den t i al deve l opment) and an ove rpa s s co ul d be construct. ed across 

a main street (Victo ri a St re e t) t o g i ve st u6ent. s safe acc es s to 

ano t her ele ment a ry school. 
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........ ...... -.... -.., -·· ·: 7 ~:~ ~~s~ on6E~~ s o~ ;h t an~ obtained 

~ l e~al C?l:.~ c ~ tc ~~~ c::ect that :t haC no s uc h oblig ation. 4 

5 

were ob~ai ned and , aft er fairly extensive consideration of 

pro?er ~a y to dispose o~ the property , a motion was passed 

6 

the j 7 

on Januar 8 

22 , 1980 to sei l ~he property to the Intermediate Care Society for 

$360,000. Tha t s ociety is inte =ested in building and operating a 

facility fo= pat i ents who require medical care tha~ they cannot get 

at ho:ne b·~t ·.:~io do n ' t require the fu ll s erv ices o f a hospital . The 

price aqree ~ to is s ubst antially below the appra ised mar ke t value 

bu~ it "·as :e:. t by t he schoo l bo ard that the price was reaso nable 

for a sale f::om one public body to another. The pric e reflected 

the pri ce paid ::or the ;:,roperty by the school board plus what was 

co nsidere a c =ecesonceble rate of interest or, that sum over the year s 

since the expro;:,riation. The school board also was influenced by 

9 

10 

l l 
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17 

18 

the :act that development of the property for other th en residential 19 

purposes wou ld solve the dilemma set out in Mr. Parker's 1971 report . 20 

The e>:propriated property contained 4.55 acres. Some of 

that property was taken by the City of Prince George in 1971 under 

the r eplotting 1=-rovisions of the Municipal Act . As stated above the 

respondent acquired additional ad j acent prope rt y by wcey of Crown 

gra n ~. Th~ e>:is~in9 parce l co n tains close to 7 acres . !~ is not 

ciear f :ror:, the e\T5dence how much of the ori~ina l ~. 55 acres is 

i ncluded i n the ex isting parcel but it must be most of it. The 

petitioner as:~:s t.;""Jot th e relief c l ai med be grant ee with respect to 

an app ro pria~e p~oportion a t e s:11are of the e>~istin ~ r-,arce l . 

There are two issues: (1 ) whether the expropriation 
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. .. :. .... ~. ::-.E. ~- : · .... ____ _c..· ~ .::.ves -r.r,e 

:--emains of it. 

The !-lin i ster o f T01,;n and Country P lann ing ( 1951 ) 2 K.B. 237; Campbel l 

v . Municipal Council of Sv dney ( 1925 ) 1 W. W. R. 660; Padfield v. 

Minister of Agriculture, Fis he r ies and Food (1 968 ) 1 All E.R. 694; 

Secretary of State of Emnlo v~·:en t v . SLEF (19 72 ) 2 .?,11 E . R . 949; 

Secretary of State for Educati on an d Science v. Metronolitan Bureau 

of '!a meside (1976 ) 3 Jl.1 1 :t:.:'.. 6£ 5; Thom::ison v . i<end wick Corooration 

( 1950 ) 81 C.L.R . 87; Counci l o! ~he Shire of Werribee v . Kerr (1928) 

42 C.L.R . l; Lamb v . The Townsl:-,ip of Esteva n (1922 ) 70 D.L.R. 673; 

Boland v. C . N . R . (1926 ) 4 D. L . R . 193; Re: Thomoson an d the Queen 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

in Right of Manitoba (1978 ) 89 D.L.R . ( 3d ) 217; Bannerman v . ~linister 16 

of Kational Revenue (195 9 ) SCR 562 affirming (1957 ) C.T.C. 375; 

i-lubley v . Halifax (1909) 7 E .L.R. 360; and Lord Carrington v. Wvcomb 

Railway Company ( l867 ) L.R . 3 Ch . App . 3B5 . 

Those cases deal in var ious ways and on a wid e variety of 

factual situations with the broad principle that public bodies which 

acquire powers (such as the power to expropriate ) must exercise those 

powers genuine ly and only for the purpose for whic h those powers are 

e:-itrusted to them. If the power is exerc i sed fo r an unauthorized o= 

improper purpose the courts wi ll int. erfere. The party attackins the 

I i 

I 8 

19 

20 

21 

22 

,. 
-J 

24 

25 

e-xercise of th e power most prove the public boOy !°Jas acted impro?er ly . 26 

The proposition which the petitioner urge s up on t he co urt 27 

in this matter is, to quote from the writte n ar g ument filed on beha lf 28 

of the petitioner , "that subsec;; uent evidence of co l lateral motive 29 

can be used to impeach a prior expropriatin g r esolution" . I am not 
1

30 
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-.:.:.c 

exprop r iating authority doesn't ac ~uall~· use t h£ ?rO?e rt y ~e r th£ 

purpose for which it ~as expropria~e6 re~ters ~h~ ex?ro~=i~tion void. 

expropria t ion was in accordance with the purpose set out in the 

enabl i ng l egislation . Of course, the court may look to s ub sequent 

dealing with the property to help answer that questio n but su bseq uent 

dealing is by no means dete r minati ve of the ques t ion 

the time of the expropriat i on . 

- .lo. ~ oi mo ... 1ve a ... 

In the pre s ent case i t is c l ea: t ha t the res~o~ee:-it took 

the property by exp r opriation so l ely for the purpose o: bc::.lding a 

16 roo:n elementary school whi c h i t was honestly felt was :-ieeded . 

4 

5 
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JO 

I l 

12 

I• 
·' 

14 

That i s clear from the evidence given on examination for discovery by 15 

Mr . Robert Gracey, the secretary-treasurer of the school board until 

196 7. It also emerges from a perusal of the school board minutes. 

None of t hat evi dence has been directly impeached in any way. 

After the expropriation it was obviously f elt, no doubt 

as a result of Mr. Pa r k e r ' s 1967 report, that the school would not 

be needed for a few years . Although no s chool was the n t o be built 

t h e property continued to be he l d fo r r e asona b ly anticipated future 

16 

J7 

18 

19 

20 

21 

22 

needs. It was he l d for scho o l pu r poses. After several ye a rs, because 23 

the demograph i c situation changed, the need for the school at that 

location became l ess appa:-e nt anC the ma t~ e= Y:as left in abeyance 

24 

25 

until it •_..·as e ve ntu a lly dec i ded to sell t.he pro?erty to ano~:--Jer public 26 

body . 2i 

In all of the ab ov e de vel opm ents the school boarc acteci 2S 

re s pon s ibly . 1 see no evidence to suggest tha t the ex?r op ~iat i on 29 

wa s for anything other than for sc hool purposes . 30 
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The statute s to bs co n~idere 6 on the second is sue are ~he 

3 

4 

5 

~~f ;;:: ~ ~ Sc jo~lt ~c ~, E~ =:.i o~s 159 t c 175 ) and th e Exp ro p r iatio~ ~ c~, 6 

R.S. B.C. 1979 , cha pt er 117, sections 110 to 112 (formerly th e Lands 

Cl a u ses Act, sections 112 to 114 ) . Which statutes have appl ication 

ha s not been clearl y argued by the parties b u t , with one exception 

~h a~ wi l l be de a lt wit h briefly , no th ing in this case is affecte d by 

tte c~anges in the wording of the stat ute s since 1966 . As counse l 

7 

8 

9 

10 

1 I 

h a \·; oo ne i n t.h eir v.•ri tten arguments I will refer to the two statutes 12 

as t.~.ey ar e no,; worded . 13 

Sections 166 to 176 of th e School Act read a s Follows: 14 

166. ( 1 ) The board of a sc hool district may acq uir e, by 15 
expropriation or oth erw i se, a nd hold land and improve ments 
f o r schoo l purposes , which include dormitories, teac he rs' J6 
residences and school board off ices . 

(2 ) All c o rp o rati on s and person s , tenants, guardi ans, 17 
personal re pre sentatives and o th er trustees, not on l y for 
themse l ves and their represen t atives and s uc c e ssors, but 18 
also fo r these they represent, whether inf ants, issue 
unbo r n , mentally diso rd ered persons o r oc her s having an 19 
interest in land,may contract f or , sell or convey all or 
pa r t of it to a board for a s it e for a buil ding or a n e>:- 20 
tension of a bui l ding or site, and the contract, agreeme n t 
fo r sale and co nv e y ance shall be valid and ef fec t ... al to all 21 
intents and purpo ses. The persons co nve y ing are inde;r.ni fied 
for what they resp ec tively do under this Act . 22 

(3 ) The board, subject to the appr oval of the minister 
may dispose of land or improvements, or an in terest i n e i t h e 23 

24 
16 7 . (l ) .i1ssets acquired by a boarc shall be acguirec o nly 
i n th e name o f t he boar<:, and a ssets l.!sed by the board 25 
whic h are vest ed in a rnunici o alitv mav be tran sf~r re ~ ~ i th -
out charge , by agreeme nt be~~•een ihe b oa rd and the rnunici - 16 
pality , to the board or re ma in vest ed in t he munic ipal i~y. 

( 2) Liab il it ies of the board of a sch ool district 27 
shall be i ncurred in th e nam e of the board , except that 
where a deb t incurred before th is Act came i nto for ce by a 28 
mun i cicalitv for schoo l cu r ooses remains unoaid i n ~hole or 
in part the.liabi lit y sh~ll . be a liab i lit y of t he bo ard of 29 
the school district i n which the mun i c i pality is situa~ed , 
a nd the inc idental charges by way of in te rest and pr i ncipal 30 
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16 8 . (1 ) K~e~ a si~e f c= a £c ~oc : bu l6in9 , to r mi t or~·, 
te ac ~~r •s =e £: de~ c~ er E=~ c~~ ~~~~t c ~ic e is re ~~~~et , 
c he b c a= 6 s h al l s~ lE c L 1~ ~~~ ~: t~~ co~ sit erat 10 ~ ! or al l 

! :: )·: :"! -E~ C. t h:.;): ;:·:·-~ : . .: :-:. ; , =: :.~s c :· ::o ~ c r .ec s o :-, 
is 1..:~ab l.e c<.: rec.ch .e, ~o:.:_s :.~:. ::;:-. ~be se:..ec:.1.or : o i a 
necessary an d suitable s i t e f o r a build i ng, it shall notify 
the min is t er of the ne q l ec ~ failure or in ab i lity, a nd t he 
r e aso ns f or i t. 

(3) Exc ept as p rovio e 6 in subsections ( 4 ) , ( 5 ) a nd ( 6 ) , 
the e r ecti o n by a boar d o f a new bu i ld i ng shall no t be 
comme nced on a new si t e unl ess title t o t he sit e is held 
by ~nd pro per ty i n the sit6 ~s v este d i n t he board . 

I -
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i 
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9 

JO 
( 4) A beard may, ~ i~h t he mi nister's p rior a pp r ov al, 

enter an agr eem e nt wi t h ~ u ~icip a l ities or regional districts 11 
t hat a r e in or par t of t he s c hool d i strict for th e pu r ?o ses 
o f c o~ st ru cti n;, ma inta i ~i ~s , op6ra t in s o r usin g joint ly , 12 or co n tributi ng to the cos~ c,f the cons t r uc t ion, maintenance 
or op e r a t io n of , fac iliti es ~o = co nu~uni ty use on a s i te 
the t i ~ lc of wh ic h ve s~ s i n c :: i s he:l C by t h e bo ard, the 
muni c ip a l i ti es er the re s i o1~~1 distric t s, or on a s i te 
l eas eO by e i ther of the m fro:-:-1 th e Cr o v.'n in :right o: t he 
?r o\·in ce.. 

{5} Wh6re an agree ment ha s ~e e n ent e ~e~ un der s~bsec-

13 

!4 

15 

tio n {C) , e xpe n ses o f t h e bo ard f or t he ma inten a nce o= 16 
oper at i on of the :ac i li ti es shall f o r rr. pa rt of the O?e r ~t ing 
expe r:.ses of th e bo ci.r O, e.xce p-;. that po: -tio n wh ic h a p? l i es to 
c oIB.nfu n i ty use wh ic h s h a il be acc o unted for thr o ugh a tr\:st 
f und es t ablished under se c t i on 240 ( 3). 

J ~ 

16 ) A board may , -..: i th t he mi nister's pri o r a :,::,proval, 
JS 

erect a new bu i ld ing on a s i te, the title t o wh ich is vested , 19 
in t h e Crown i n right of the Province or i n which the Crow n 
ha s a leasehold i n t e rest . 

169. (1) The Lieutenant Governor in Co uncil may g rant the 
board of a school dis t rict, in t rust for school purposes 

20 

21 

22 
and as a site £or a school bui l Cin g, dormit o r y , t e ac~e~'s 
res ide nce or sc hool board offices, the unoccupied and un - , 
appro p riated Crown la ne that may be required, or lan O ac qui~ _., 
e d by t he Cr o~n for sc ho ol pu rp os e s i n t he sc hoo l d i s~r i c t. , 24 
and s i tuated in it . 

( 2 ) Th e land sra n -:.e d s h a l l be hel d by the bo ard i r. 
t ru s t for t hose school ? Urp o ses, an d s hall no ~ be dis ?o sed 
of eith e r by pu b l ic a u c tio n o r p ri va ~e s ~ le , except ~~ ~h 
th e consen t o: an C on te rm s c.nC con dir.i o :;-:is firs t C.?p r ov ed 
by th e Lie ut e n ant Gove rno r in Co uncil. 

25 

1t, 

( 3 ) Kher e the l a nd g ra nt e d is no longe r req u i r ed : o r 
t ho se scho ol pur p o ~es, 1;he ~ i ni;5! e r m~y not if y t.h ~ r e;i i~ tr a l 28 
o f t he land ti t l e c2st r ict in wn 1 c h tne l an d i s s itua~ec , 
a nd t he reg i strar 7hall t h:n ca n ce l th e resis t rat i o n o: t he 29 
boar d ' s t itle on his rec o ros. 

I 30 

27 
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:a~~~=~~~ ~~a~t, a~l s~ a~: t ~ 6X~ ~ =-~~ ~ c ~l y ~c ~ t~ s 
~api~al ?~ =?~£es ant ~~ ~ns a~~~~~£ a~~ ~~\ ·e t cy ~~e 
mini s~er. 

1 71 . (1) Khere th e bo~r6 he ~ selec:: e::i c s it; : or c buiidin~ 5 
or ~or the e~~e~ s io~ c! a b~i:6i~ q == s i ~e . ~~.s ~c~~6 ~~y 

- \, ,...-. . b- · e o ,• ...... ,;: - ..... ·1 - ... ~:: .: ..- ... ............ -,- ,; ..,. ·· · - - - ,.,,....- .; ,....... r Cc. .... :::-c 't.C o: a_p s_'t. e:~ c: ; . ... c, ... ... ~ ... ,. - · -:-~ - - - ~ ... \ _.., , , c . ,.,., __ .., I,!" 

describing the land shown on it a nd se ttin; out t hat they I 
are r equ ired f or scho o l p ur po s e s, in th e prope r land title 7 
office , and in that event shall p·..ibii s h a cc;: y of the notice 
in a t least one n ews pa pe r publ is hed or circulating in the S 
sch ool district in which the land is sit uat e d . 

(2) The depo si t of the plan and ~o t ice anc t he 9 
nubl icati on of th e c o;:,v o f t he notice sha ll be c:ee:ned a 
general no tice to all - Persons that the lcnC. sr.cv;n and 10 
describe d in t h em is required for sch ool purpo ses. 

(3 ) The d at e of deposit sha ll be t he da~e with re fer - Il 
ence t o which co mpensaLio n s hall be ascer'::in~C i: the 
own er and th e board of sc hool trustees ca~ ~o~ agre e en ~he ,~ 
price. 

172. (1 ) !Lwi th in 30 days afte:: th e 6ate t:H e pl a n is c e
posited or the date t he no tice i s pub~i shed, ,:hichever is 
l ater, the owner of the l a nd does not sell or effecti vely 
bind himself to se ll the l a ne to the boar • for a price 

14 

15 

conside rea ~easonable by the board, t he n the 0 1 .. :ner anC 'the 16 
boar d sh all each .. ·i t hin 15 day s appoint a n a rbi trato:- , and 
the abitrators thus ap po inted, toge th er with a pe rsor. chos en i7 
by the arbi trato rs appointed as thir d arbitraLor and c h air -
man , sha ll , ~-i thin l O Cay s after the appoi ntment of the l 8 
arbitrat o rs by t he part i es to the arbitration proceeaings , 
det ermine th e compensa tion co be paid fo r the la nd and 19 
improve ments. 

(2) If the boa r d or the owner of the la nd neglects or 20 
refuses to appoin t an arbitrator within th e 15 Cays, the 
mi nister shall appoint an arbitrator who shall be deemed to 2 1 
have been appointed by th e bo ard or the owner, which ev er or 
whoever neg l ected or refused to appoint an ar bitrat or. 22 

( 3) If the arbi t rators app ointed by t he part ie s to th e 
ar bitr at ion proceedinss fai l to ap point a t hirC a~bitrator , 23 
the minister sha ll appoint a third arbi~ rator who sha ll be 
the c hairm a n. 24 

25 
1 73 . (1 ) I f only a maj orit y of t he arbitrators a·!=);,ointed 
t o determi ne the matter are p r esent at a la·"'~ful rr.ee~ ins, ~6 
i n c on se qu ence of the neslect or refusal 0£ t he other 
ar bit ra to r to meet th em, those presen't rnay either 1\lak e and 27 
publ is h a n award on t he ma tter s~b mi tted to them, or aC;ourn 
the meeting for a pe rioc: not exceeding 1 0 day s , and they 28 
shall give the a bsent a rbitrato r nc-tice of any aCjour:1."7,2nt . 

(2) The arbitrators may hear an e determ ine a ll claims 30 
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£-elect.e 

174 . ( 1 ) If the o,•:ner o f the land is absent from the county 
in whicn t he land ! ie s, or is unknown, the board, after the 
deoosi t of the nlar. and the oublication of the copy of the 
notice, may proc ure from a l~nd sur veyo r an affidavit that 
he is no :: in terested in t he matt er, that he knows the land, 
anC that he be l ie v es a certa in sum named in the affida v it 
is a r a 1r co rr:::,ansation for the l and a nd impro veme nts. On 
filing 1:he aff::.c.a v :.t ,,ich t he County Court- of the county or 
;:,ortion of a co ·.Jnty in which the la nd li es, accompaniec by 
a n aff i ~a vit ¼hi c h s at isfies the court that the ow ner is 
~"'s-"'" ~r o~ ;.·n =- c· •··,· -·· an d that EJ te.,. dilicen'" i ncu, r v he .... ..... i:::::: . 1,... .. , 11 ........ -' --- ... ~, - - J \.. · - - -

6 

7 

8 

9 

10 

I J 

12 

13 

!4 

cannot be fo un d, o~ that the owner is unknown to the board, 
the court rr.ay o rCt::-.4 a no tice to be ir.ser t ed for the time he 
sees ~i~ i~ a ne~E ;.s~~r publishet or circulati ng in the 
coun~y, a nd in ad l ~ ~i c ~, t hat a notice to be sent to a~y 
person by ma il , or r.iay d i rect se:- vi ce o:£ it to be e= fected 
•n -~ v o'"he~ ~ -v ·r- - ~o s f 1·• • J a .. ,_ '-' 1 .. c:._ . e ;:,_.... - ,._,. 15 

(2 ) The not~ ce shall cont a in a ce scr iptio n of th e l and 
an C. a Oe~~~r~ti o~ ~f t~e r~~Cin es s o~ the board .L to, p ay th7 Lie; 
su.rr, cert lJ..l.ec, s na.11 91.ve lwne name oz a person .... o oe a;,,;,oint 
eC as t hE arb i 't.=c~o= c : the: boa rd i : it s o:fer of that Sut'l 17 
is not acceptec, s hal l name the time within which t he o~fer 
is to be accepted or a n arbitrator named by the ow~er, and 
shal l co ~t ain the other pa r ticulars the judge directs. 

( 3 ) I:, wit. :riin t h e time the:- court directs , the owner 
does noc notify the board of the acceptance of the sum 

18 

19 

20 offered by it, or noti fy the board of th e name of a person 
whom he appoints as arbitrator, the j udge sha ll , on the 
application of the board, appoint a land surveyor to be so l 21 
arbitrator for determi n in g the co mpensation to be paid for 
the land anc improvements. :?2 

23 
17 5 . ( 1 ) On t ender by the board of payment of the a.111ou:.t of 
co mpensation determi ned by an a,,,-c.rd u:-,c.er thi s J..ct to t he 24 
O\.:ner o:r other ?er s on e;Jt i tled t o it, o r on its paymen t into 
the Supreme Court u~6er thi s Ac ~, the land an d i~?=ovement s 
rr,ay be t aker: by the board an O used for th~ purpose s fo r 
which it ~as s ele c~ee. 

( 2 J Th € a\.\~a~C. ~ad e e.:-id o ubl i shed und er thi s Act 
deter mi n in g the co mpen sa t io n to be paid by the board f o r an 
l a :16 a DC im?rov 2 m~nt.s, if there is no p :.-o;,e r co :iyeycnce 
by ::he owner of the l and to th e board o:: school t:- u~t ee s , 
s hal l be Ceerned to be the title of the bo ard t o the l and 
rne n~ io ned in i~ , a nC s~all be re g i s tere d in the pro~ er 
lana tit l e office on the affidavit of the secretary of the 
board verifyin9 i t , and on pr oo~ of ~he tenOer o: paym ent 

25 

26 

27 

26 

29 

30 



c o~?en se~ io~ a~a=~ ~~, 2~= ~ ~=s~ _ 5 ~ 

?erso:1 s i~t: ~e ~ -:s ::: ::-. :.!"'.t :..;;.:-.:. ::. 
a:. i 

( 3 1 1 ~ 
{ a } 

( ,_ ' ~ 1 

(c ) 

( d ) 

the o :: 

a pc.r :.y ~~ · .. .-r.:.::-. ._:-.-~ ::: :-;. .;.:-.sa ti c :--. C.:~e.~:-:.:.:--1-=:C. 
b)· -::"'.-:. .5·,\·a.r ; c :· : :--::_·· :-: :..t i s ;a :·c.=1<;: 

the p arty e ntitl eci t v 
cannot be foun d or i~ 
or 

cl aim th e compe nsatio n 
u~k nown to the baord; 

for any other r eas on i:.he board of school 
tr ustees co nsiders i s ad vi sa b le, t he board 
may pay the arbitrat ion and other ex pe::se s, 

4 

7 

8 

9 

and pay the amour:t o~ t he co mpensct.ion into 10 
th e Sup re me Cour t , \.::_ ~h in te r est fo r 6 month s, 
acco mpanied by a cop y o f the av.ard. 11 

176. vihe::-e la ne. is taken by i:.he t..oarci with out the 
consent o f the owner , t he compen sat:.. o :: to be paid sha l l 
s tan d in the s te ad o -£ th e lanC; a:·JC :. :-:er the board has 
t aken po ssession o f the l and , any c_ , .. i!T~ to or ericurnbrance 
on th e lane or a portion o: it shal:. , as agai~st the ~oard , 
be converted into a clai m to th e co ~pe~ sation or tc a par t 
of i-:. , and the board is respc-r.sible c:cco:-dinc;iy when it has 
paid the compen s ation or a part cf :~ ~o a pe~ son not 
entitled to re ceive it, saving a l ~ays i~ s recourse against 
t f1at perso:1 . 

12 

13 

14 

15 

16 

Ji 

Se c tions 110 to 112 of th e Expropria i:.ion Act rea d 18 as follows 

110 . Wit:~in the prescribed per io6 , or, if no period 
i s prescribed, wi th i n 10 years after the expirat i on of the 
ti me lim ite d by the special Act f or the completion o: th e 
work s, the promoters shall Ci sp ose o= la~a acquired by 
thew und e r th i s or the special Act, o r any Act incorpor.ateO 
with it, but which is not requir ed fer the undertak i ng, 
except any land which may, by any s pe cial Act, or any Act 
inc orpor ated with it, oe permi tteo to be purchasec and held . 
They shall ap ply the money from the sale ~o the special Act; 
and i n defa ult all superfluous ianc r e~ai n i n~ un sold at t he 
e x~ira t io n of the perioC vest s i~ an C ~ecc mes the prope rt y 
of t he own ers of thE :ane a~ ~oi~in; i~ propo r~ion to th~ 
ex t en t of their lant respecti vel y adj o i ning it . 

1 11. ( l) Before the promoters dispose o! S~?erfluous lan d, 
t hey shall, unle ss the lane is with i~ a municipa lity o r is 
l an6 built o n or ~sed for buildi ng p~ ~? OSes , f i ~ s t of £~ ~ to 
sell it to th e person t hen entitle d to ~he land , if a~y , 
fro m wh ich they were ori~ ·inaliy seve.reC . 

(2 ) If the person ref us e s to purcta se the land , o r 
cannot aft e r di ligent i nquiry be fou nC, th er. the s~~~ off er 
shall be made to the pe:::-sons "'hose ic.:-ic. iiT'.-;-:edia t e:ly ac~oir:s 

19 

20 

21 

22 

2: 

25 
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- 1. 2 -

t.l'".6 :.:-.:-. : ~r~; .::·sc:: _ .... l:,e ; c-j_~ , -::·_:: ;: ~ ~~!' E(; :. ; ;..;~:.:-. : 
of e~~e~i~g ~~~c ~ c=~~r ac: ~er~~~ ~=~~:z:~: c~ c 
a~ 6 ~~~=~ ~~=E ~~~a~ c~~ PE ~ S O~ iE ~~~:-: 1s t. ~~~ r. - . 

c~~ ~ =:~~ a~ ~~~~~, 

o rder th e p r omoter ~ think ii L . 

:-.:_-:...:....:.-=. 
:.~. : l a:.c.; I 

: :-~· ~: .z.11 

11 2 . l~ a perso n ~is he 5 ~o ? urc~ass c~s l~~tJ ~~~ ~ 

4 

5 

v:it:: i~ 6 \·.:eeks a =-cer t!:e o::r:r c :: s::::._£; :-le ==-!==-: EO::· · : E-:. ~=--~ { 
pro moter s. ii a person decli nes t he offer , or if i t r & 
wee k s he neglects to advise the promo ters, his ri ght co , 
purc h as6 the lan d incl uded i~ the offer ce ases; a~t a~ 
affidavit ma6e, by so me person not interested i n tf Je r;-,at te r 8 
in qu e stion, s tati ng that the offer was made and wa& refu se·, 
or no t accepted wit hin 6 wee ks fro~ the time of makins it , ~ 
or that the person or a ll the µer so ns entitled u~o~r section 
11 1 were out of the country, or could not af t er dil!~•~t lD 
inquiry be found, o r were not ca pable o f entering ir.c o a 
contrac t for the purc h ase o f t he l a nd , is in a ll cc~r~s 11 
s ufiicient evi ~ence of th e facts stated in it . 

The peti ti oner contends that the p ro vi sio ns cf the EX?ro-

p ria ti o n .;ct are tc be reaC with and a??l ied to th e School A=~, that 

the re s pondent i s at t empting ~o dispose o f s upe rfl uo us lane, a~e th a t 

th e petit io ner is enti~led to a ri9ht of first refus a l u~der s=c tion 

111 ( 1 ) of the E>:;:,ro?::iation .t.c t . The respo n6 En ~ 1 s po si tion is t~ at 

th e School Act contair:s a complete code f or th E acquisition anC 

dis posal of land and it is no t ne cessary o r c orr ect 

the prov i sions of the Expro p riation Act r eferred to above; anc tha t, 

in any event , the word in g o f sections 110 and 11 1 (1) exclude t he 

app li ca t ion of those provisions to the disposal of land by a sc hoo l 

board un der the School Act. 

The petitioner relies upon the following authorities: 

~te . et a l (1960) 23 D .L . R . ( 2d } 305 anC Re : Oy er. a l 

Nurseries Ltd . et al (1979) 101 D. L . R. (3d ) 255. 

' < ' -

l6 

17 

18 

i 9 

20 

21 

22 

o• __ , 

, . _, 

In the British Pacific Pro?e rcies c =c ~ the Sup re me Co~r ~ o~ 28 

Canada held th a t the injuri ous af fection provisio~s o! t~e ~and s 

Cl auses Act wer e to be applied in assessing c om?ensat i on for "anc 

29 

30 



the High~ay Ac t die not contain a complete code on th e subject of 

c or:"<? Emsation a ~,o "he prov isions of th e Lands Cl auses Ac t applied. 

In the Va, , :, ove n cas e J,;ac farlane, J . ( as h e the n was) o f 

t he B . C . Supre me Ce:t:~·t held tt, at the ;;:):?~O? =ia tion prov isions of the 

4 

5 

6 

7 

8 

9 

JO 

\•;a te r .?,ct ;:ere not to be read with the La nds Clo.use s Act . At page 266 l l 

he said: 

In su rr~--:-,a:--y I have co nc luded tha:. the Le gi s l a t ure, in 
enac~i~; : ~e Kater hct , in~en5ed ~h a t the provisions 
o f the h:: , a nd of the ~egul~~ions rna6e ther~under, 
shot:iC. ccr.sti ~ute a co mplete cod e v:it h res ?e c t t o the 
rna'tt e:- s t..C· v,1h ich -=he .t..ct applieC. In my opinion the 
more 91:::n-:ra l c lau ses. ar:G prov i si ons o f the Lands Cl ause s 
hct must be take n t o ha v e :>een Stl ?E-=sede d by the more 
s~eci:ic provisions of ~,e latt er statute. 

I thin}: that there must be the sa me :-esu l t in the prese nt 

case:. The ?rovisions of t he Sc hool .'ICt set out above do c ont a in a 

c ompl ete code as to the di sposal of su p erf l uous land by a schoo l 

board. By section 1 66(3) a scho ol board may dispose of l and sub je ct 

. , ,_ 

13 

14 

IS 

16 

I ; 

i8 

19 

20 

21 

to appro v al of the Mini s t er of Educa t ion . No rights are giv en to the 2" 

orig in a l owner or anyb ody el se to i nt erf ere . Tha t subsection Coe ~ 23 

not 1 i rni t the ap;ilica tion of that power to lan e_ acqui=ed other th an 2.! 
I 

b~· ~>=?ropriatio~ . Subse=c i o~ ( 1 ) c ~ ~~e sa me section cives the s cho o 1 25 

boa rC. the powe r to occtu.ire l ane "by expro pri ation or OLne rv.·ise" so 26 

th ere is no basis for holding chac the power of dis~osal i n subsect ion 27 

( 3 ) should by i mplication exclude l a nd acquired by ~xpropriat i on . I 28 

The pow er to so d is ;,ose o f l and is entirely inc on sis t ent veith sec t ion J 29 

1 10 and 1 11 ( 1) of t~ e ~xp r op riati on Act an d those pro v isi on s a re I 30 



11 0 of the Ex;~o;riation he~ . 

"2:-::::::.:. . 
:·. - - - ,.. ... -~ S~C't.~ Or:! 

~~ e ~ =~ ~:l hc t ~~escr ibes no ti~e 

~ ..... ,: .... -c.... •'- J' ... 

board to purc h ase and hold land. :er ~hese reasons section 110 would 

h a ve no a ppli c at ion even if the su~ject matter ~as not fully covered 

by the Sc ho ol Act. 

Sec~io n 111 {1) of the Ex~~~priation Ac~ exc l~ ~es a r ig~t 

fi rst ref usa l if the lant is wit ~in a ~~ni cipal:.ty . The land in 

<zues. -cion is a nd h as beer. c: t a 11 r:-.: r.~:-:.c 1 ti mes within the City of 

Pri ::ce GC'.orge. Under sectio n 11~ c f ~~e Lan~s Clau ses Act the 

exclusio~ a p~ lied i f the land ~er~ ~s i ~uate ~ithi~ a to~n' ' . ,,. . 
.1.ne 

petiti o ner arg ue s that the land ~a~ vacan~ a nd ~as at the ed ge c~ 

of 

7 

$ 

9 

JO 

1 1 

j ~ 

l: 

}4 

l~ 

the built up ?Ortion of Prince Geor ge at t he tim e of t.he e>:propr i at io · 16 

1I-h1:refore, it was no~ within a tow ;; . 'That c:r'?ume.nt fails for tw o 

reasor.s. Fi rst l y, the wording i n both the Expro ;, :-i ation .~ct and its J~ 

p redecessor, the Land s Clauses Act, s ugg es~s t hat the critical time to 1~ 

make the determ i nation is at the ~irn e o f d i s?osal or intended dis?osa ~ -20 

It is clear fr om the evidence tha~ the l and was within a town when th12l 
resn _ ondent first co n sidered ciso . osinc_ of it. .l'snd secondlv, the aoolic - " • • • i --
able definition o f '' town'' in the S~o=~er Ox~or e English Dictionary i s ! 2~ 

as follows : "No~· c oin.rnonly Oesignat.ing a r: as se mb l a ge o: bui16 ings, 

p ubli c an d p~i v a te, l arger t h a n a village , a nt hav in g more bo mplete 

a nC independen~ l ocal government; 2:p;_,.l ie6 not. only to a 'borough ' a nd , , ., 
a 'city', but also to an 1 urban dis~=ict' , and so met i mes 

inhabited places below the rank of an 'ur:'.;a n Ois t:rict'." 

a l so t~ ~ma ll l 2, 

Tn a t c e r1n 1- 2i 

tio n app lies as of 1 966 to the area in ~hic h the lan e i s lo cated and 

at a ll times the reaf t er. J.i.ccor d in ~l :·, s<:-cti on 111 \o.10u ld have no 

29 

30 



sp oke~, tc . 

October 13 , 1982 
Pr i nce George, B.C. 

R :i.. i::: h a r c..,..;;--:--T;ow 

County cc,urt Jud ge 
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