N THE SUPREME COURT OF BRII'EH COLUMBA

C itaton: Cuny v.Powar,
2015 BCSC 610
Date:20150420
Docket: 1241899
Registry: P rnce G eomge
Between:
RobertTerrance Edw ard Curry
P hintff
AND
PaulShgh Powarand Northem Tire CapialLtd.
D efendants
Bebre:The Honoumbk M r. Justice Tindalk
Reasons forJudgm ent
Counselforthe phnhtff : D .Byl
Counselforthe defendants: D A .McLauchhn
Phceand Date of Tral Prnce Geoxe,B L.
June 16 -20,and June 23 -27,2014
Octoberl17,2014
P hce and D ate of Judgm ent: Prince Geomye,B C.

April20,2015

2015 BCSC 610 (CanLll)



Curry v.Powar Page 2

INTRODUCTIN ateueieuiiinecieecreeiteeecteeectesessesessesesseesserssssssssssssssssssssssssssssssssssssssssssssssssssssnsss 3
BACKGROTUND ttittiiitiieuitteiiieitieiteeeieeeectaescteessssssstessssssssssssssssssssssssssssssssssssssssssssssssssnns 3
THE EVID EN CE o teiiieiieitiiiiettititieeeteetiaeecteeestasetensstessssossssessssssssssassssesssssssssassssansssans 3
THE P BTN ceeeeiiiiiieeeeerrcreeteteeeeeeeeesnnnneeeeeesessssssnnesesassaesssssssnnssssassesssssennasessssssssssssssnnasssasens 3
=110 YT A T i B YRS 7
CYASTAIIEE CUTLY eeeeererrereeeneeeeeeeeeerssssseeeeeesssssssssssssessesssssssssssssssssssssssssssessssssssssssssssssssssssnsnns 7
PAACK W OOQ wueueiiieiinrrieencnereenscnneesessssnsssesssnsssssssssssssssssssssossssssssssssnssssssssssssssssssssssssssnsasesses 9
NOIN AT C BTKE ceriiiiiiiiiiiiiiiiiiiieitietettaaaaeneeeeeaeeeeeaeseseseeesssssasssssssssssssssssssssssssssssssnssssssssssnsasnse 10
EXOCTEW HTIESSES ceuueeereeerieereneeceerereseeeesssseseesssseesesssssssessssssesssssssssssssssssssssssssssssssssssssssnssnnns 10

D LM GCLIEOM wuuurerreeeetireniiirssueeettietiessssssssssesttesesssssssssesssssssssssssssssssssssssssssssssssssssssssessssses 10

L o G < T N 11

DI H 1] (<« SN 11

DI a:% a6 IS =) o RN 14

D IEW GIHCE ceriiiiiiiiiiitititttetttetttetteeeeeeeeeeeeteeeeeeseeeeeseseeeessssssssssssssssssssssssssssssssssssssssssssssssssss 15

D L. C AITOT uuuueireereeerrensnnereesssnsessessssssssossssnssssssssssssssssssssssssssnssssssssssssossssssssssssnsssssssssssses 16

DTS AIET eueerreerrrneriensrnessessssssesssssssssossssnsasosssssssssssssssssssssnssssssssssssosssssssssssssnsassssssssses 16

DI A T 7 o RN 17
DI D K 1= iSRS 17

O theTE XOETEE VIAEIICE iiiiiiiiiiiiiieiiieieieieeeeeteeeeeeeeeeeesesssssssssssesssssssssssssssssssssssssssssssssssssnssnse 19
POSTTDONS OF THE PARTIES .ietteccreccrecceecteesseessecssessssssssssssssssssssssssssssssssssssssssssssssssasssass 22
D S T N 30
C IRAID THEY «eeeeeeeiieeeereresceetteeeeeeeerrneeetteeeessessnnasesessesessssssennasssssessssssnnnmsasssssassssssssannasssesses 30
NON P ECUNTTY D GINl AUES eeeureererreeeeeereeeeeeersssseesssssesssssssasssssssssssssssssssssssssssssssssssssssssssssssess 32

P OSEW GTE LIOSS ceeeueeeercerenetennceeanceranerssscessscessseesesssssssessssesssssssssssssssssssessssessnssssasessnsessnseses 37
Loss Of Futlire EAIMNING C APACIY cieererrrreeereeeeereeeeesensseeeesessssssssssessssssssssssssssssssssssssssssssses 39
Loss OfHousSeKeePING C ADACIY iieeeeeeereeecreeeeeeeeeeeeeeeeeeeeeesssssessseseeesssssssssssesessssssssssssssses 40
FULITE C AT C OStS ittt sesesesesesesesessesesesesesesesesasasssesesesesesasssssssess 41
CONCLUS DN teuiieieuiencienciaenraectacsressaessassecssesssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssasssass 41

2015 BCSC 610 (CanLll)



Curry v.Powar Page 3

htoduction

fL] The phntff, RobertCuny, chin s dam ages orhjires thathe recemed hh a

motrvehick accidenton Febmary 24,2012 (he ™M VA™.

R] The phnhtff says as a resuk of the MVA he has suffered four distnct hjires.
Those hijiries are () kftsided thomcic outkt syndrome ("TOS™, () rghthp pnht

njiry, @) cervicalsphe hnjiry, and ) depression.

B1] The defendants have adm itted Imbility orthe MVA.

B ackground

g] The pRntff is 44 yvears ofage,having been bom onDecemberl, 1970.He i
mamed and has wo chifren, ages 15 and 11.He resides with his fam iy n the city
ofPrince George,Brtish Colmbia.

bl On Febmary 24,2012, the phhtiffwas em pbyed as a ow tuck opertorw ih
Rons Towihg.He was operathg a five on fhtdeck ow tuck and tavelng on
Highway 97 toward the city ofQuesnelwhen the M VA occuned. The phntff
stopped his vehick approxin atel tenm iks north ofQ uesnelwhen he cam e upon a

bng Ine of stopped waffic.

bl The defendant, PaulPowar, was driving a fullsized SUV .W hen he
approached the plaintiff's vehicle he did not stop and rear ended the plaintiff’s

vehicle. There was significant damage to Mr. Powar’'s SUV.
7] Atthe tine ofthe MVA , the mads were slppery and iftwas snow ng.

Bl The phAntff has not retumed t© work since the MVA..

The Evidence

The P bndff

Pl The phAnhtffwas mised in Vancouver, Brtsh Colmbi.He Efthigh school

prorto gmduaton. He has heldl a num ber of different pbs, hclidihg working as a
woferaflerhe fthigh school
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fl0] * 1993, the phnhtffeamed his GED .

fl1] 1 1999,he obtamhed his dppbma fiom the GmraterRegibnalTechnical
Colege as a bcksm ih technician. He worked in the Vancouver area as a bcksm ih

ora num ber of different com panies.

fl2] T 2005, the phAntffand his am iy m oved to Prince G eorge.The reason or
the m ove was because the phntffs wife had finished a m edicaloffice assistant
course and there wasmore licmtive work orher n Prince Geome.A ko, the phhtff
decided © open up his own bcksm ith busihess i Prince G eorge.He ook a course
through the Comm unity Futures D evebpm ent C ompomton (the "CFDC")to assist
hin In stardng his bcksm ith busihess.He ako bonmowed between $8000 and

$10,000 fiom his Bther to assistn this endeavor.

3] * 2010, the phnhtff decided t© shut down his bcksm ih bushess which was
not fnancialy viabk.He secured em pbym ent atRon's Towing on D ecem berl,

2010.

fl4] The phhtff stated thathis ntention was © try again with the bcksm ih
business at a later date. The plaintiffs wage loss records can be found at Exhibit 5 in

these proceedings.His hcome fiom 2003 untl the MVA can be summ arized as

folbws:
1)2003 — malhcome $45,778;
i) 2004 — ovalncome $39,876;

i) 2005 — oalihcom e $18 A58 em pbym ent lhcom e — $83, em pbym ent
hsurance benefis — $18,375);

W) 2006 — otalhcome $9472 (uniersal chitl care benefit— $600,

em pbym ent lnsurance benefits — $13,848, netbushess lncom e — negative

$4976);
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v) 2007 — oalhcome $7210 empbyment ncome — $1123, universal chid

care benefit— $1200, em pbym ent lnsurance benefits $2688,netbushess

ncome — $2199);

vi) 2008 — walihcome $1717 uniersal chidl care benefit— $1000, net

bushess ncome — $717);
vil) 2009 — omlihcome $192 55;

viil) 2010 — oalihcome $4 87 empbym ent hcome — $2149 31, netbushess
hcom e —negative $2144 44);

x) 2011 — oalhcome $36,696;and

x) 2012 — oalhcome $11,88197 Eempbyment hcome — $5461 97,

em pbym ent hsumance benefis — $6420).

5] The phnhtff testfied that n the 15 m onths thathe worked atRons Tow g
prorto the MVA he did nothave any physical probkm s nordid he m iss any days of
work.He says thathe is now notabk to do the work ofa tow truck opemtorbecause
he cannot perform the physicaldem ands ofthe Pb.

fl6] The phntff testfied thatatthe pomhtofin pactdurng the MVA he had his
seatbelon and his body was tumed to the rightas he was boking outthe rear
whdow ofhis tow tmick.His rightam and shouller were on top of the bench seat
wih his Bfthand on the steering wheel Allofhis weightwas on his richthip.A fler
the collision, the plaintiff saw that the defendant’s wife and child were also in the
defendants vehick. The phhtff “shook off the effects ofthe collision and gotoutof
his vehitke t© assistthe defendant and his fam ily. He baded the defendants vehicke
onto his ow tuck and ckaned up the rad debris.

fl7] The phnhtff testified thatam bubnce attendants amived and he was taken ©

G R.BakerMemoralHospialnh Quesnel hitaly, he feksom e soreness on the side
ofhis head and his am s.A flerbehg exam ned atthe hospial, the phnhtff received
a rde hom e fiom his athern-bw.
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8] The phnhtff testfied that the nextm omihg his whok body hurt. He had pan n
his neck, am s, hips, and back.The phhtff saw D r. Christine M acLeod, his fam iy
doctor, a coupk ofdays hter. The phntff told D r.M acLeod thathe had pan n his

neck and shouller and that his back was 1n spasm .

9] He testfied that, prorto the MVA , he did nothave any physicalpmobkm s
between 2002 and 2012 wih his neck, am s, back, and hips.

R0] Dr.MacLeod sent the phnhtff © a chiiopractor, D r. K21l The phnhtff reported
to Dr.Krelthathe was experiencihg numbness in his Bfthand aswelas numbness
I his Bt oream .As a resuk of those comphnts, Dr.MacLeod referred hin t© a
spechlst, Dr.Gul He saw Dr.Gullh September2012.He ako saw Dr. Sahpaul, a

neurmsurgeon, i Febmary 2013.

R1] The phhtff testfied thathe had a sebbihg type ofpan i his Hream which
becam e unbearmbk. Ulnatly, on August23,2013,Dr.Gulperom ed an anteror
cewicaldiscectom y on the phnhtffwhich resuled h a 100% resoliton ofthe pan n

his bream .

2] The phntffako testfied thathis hips have notheakd sihce the MVA .His
rghthbp is the mostpmwbkm atic. As a resuk of this, the plaintiffs gaitis affected. He
hdicated thathe can on¥y wak forone half o wo bbcks before he has to sitdown.

R3] The phhtiffako comphins ofpai n the backside ofhis kft shouler bhde
and a thglng ornum bness i his fingers Ifhis Bftam Is mised Prany kngth of
time.

R4] The phnhtff testified that, nh 2001, he had an accidentatwork thatrmesuled n

his bwerback and hips beihg outofphce.

P5] The phnhtff testified that, prorto the accident, he did m ostof the outside
househoHX chores.Now, he can onl do a itk bitof the lhside householl chores

and then he has to rest
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6] The phhtff testfied thathe feek Imitated and usekss. He has seen a

num ber ofpsychiatrists © attem ptto addmress this. He testified thathis rehtonship

w ih his wife and chilren has becom e staihed. The phhtff saw the defendants’
expertpsychiatrst, D r. A kexander Levin, h the 2811of2013.He said this htewiew did
notgo wellbecause he had © @k abouta number ofpainful chithood events

hclidihg sexualabuse he had suffered as a chid.

R7] On cross-exam haton, the phnhtff agreed thathe had som e skillw ih regard
to reparng com puters. He agreed that he has assisted peopk h repalrng their
com puters. The pBhtff ako agreed thathe woull be open © rtahhg to dowork
on com puters; however, he was not sure ifhe coull handke the courses requird Or

such talhhg.

8] The phntff agreed on cross-exam haton that, iom December2004 untl
O ctober2005, he colected em pbym ent nsurance benefits. He ako agreed that,
from Febmary 2006 untl January 2007, he received benefits fiom the CFDC .He
ako agreed that, iom 2008 until 2010, he was working as a bcksm ith trylhg t© get
his bushess started and he was eiher Jistbreaking even or bsihg money. As I

m entiboned, he began t© work orRons Towhg n D ecember2010.

Jam es Thomly

P9] Mr. Thomky is the ownerofJD M .Roofing I the LowerManhhknd. He
em pbyed the phnhtffas a mwoferbetween 1989 and 1990 .He descrbed hin as a

good worker and said he woull hire hin agan.

ChristalLee Curnry

B0] Mi1ms.Cuny is the wife of the phintff. She descrbed that, between the years of
1999 t© 2004, the phnhtffworked ful-tm e as a bcksm ith. He woull often kave for
work at6 30 AM and notbe hom e until afferdiner. He was ako on calland she

said som e days he worked 24 hours a day.
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B1l] She testfied thatshe took a m edicaloffice assisant course T 2003 and she
graduated n 2004 .Aflerdoing som e research, she conclided thatshe could obtain
a hgherpayihg pb ifthe fam ily m oved t© P rince G eomge.

B2] She testified thatthe pardes have been together since 1997 and were m amded
on June 30,2007.She stated that, between 2005 and D ecem ber2010 when the
pBntff secured em pbym entwith Rons Tow g, there were no rehtionship

difficules orany pardcubr fnancihlstessors.

B3] Mi1ms.Cuny testfied that, prorto the MVA , the phhtff had a good r=htonship
with his chilen and woull take them fishihg, bking,and to school She ako
testified that she was notresentul during this period of tin e that she was working
and supporting the fam iy and the phntiffwas notabk t©.

B4] Mi1s.Cuny testfied that, iom 2002 until 2012 when the M VA occuned, the
phntff did nothave any pobkm s wih his bw back,his, orshoutler.

B5] Mi1=s.Cuny testfied thatshe noticed that the phhtffwas sore In his am area
the evening ofthe MVA .Over tin e, she noted that the phhtffwoull bse his tem per
and ulin ate¥y began © seciide hin sefdownstais i his om . She agred tat the
phntff becam e depressed over tin e and that she had never seen hin lke that
before.

B6] Mis.Cuny testfied that the phntffs hjires affected his rhtonship wih his
chibiren as he was notabk to do actwites wih them . She ako testfied thatbefore
the accidentthey shared householl chores and that the phntfwoull do alofthe
outside chores, ckan the toikts, and that they shared hundry duties. She stated that

she now does allofthe household chores.

B7] Mr1ms.Cuny testfied that, after the phntff saw D r.Levin, he caled herand he
was uncontrolbbly upset. W hen he mtumed hom e he was very depressed and tod
her thathe wanted © killhin self. Iwillnote atthis tm e that the phntff dd notgie

any of this evidence 1 his testin ony.
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B8] Mi1s.Cuny ako testfied that the phBhtff waks "funmny" now . She stated that
the phRntff does notdrve anym ore. He used t© go visitng friends prorto the MVA
butnow he doesnotdo that

B9] On cross-exam hation, M rs.Cuny estin ated that, affer she took herm edical
office assistantcourse, she owed approxm atel $30,000 n student bans. She says
these were paidoff n September2011.She ako testified that she didnothave a
good dea of therrbudgetand householl expenses. Iwillnote atthis pontthat this is
contrary to what the phntff said as he testified thathis wife ook care ofallof their

expenses.

0] M1s.Cuny confimed thatshe and the phnhtff did nothave any savings prior
to m oving © Prince Georme. She agreed that she had orighaly purchased the fam il
hom e fiom her gmandparents and that overthe years she had to refinance the
morgage h oder pay the fam iy debts. She agmred that the m ortgage on the

fam iy hom e creased fiom $100,000 © $160,000 overa coupk ofyears.

1] Mms.Cuny on cross-exam hation, agreed that she began gamblng 1 2009
and iteventualy becam e outofconttol She woul lie to the phhtff aboutwhere

she was going when she went o the casho. She began © bse significant am ounts

ofmoney 1n 2011.Ulm ate¥y she told the phntff that they had significantdebt.

2] Mis.Cuny testfied that hidaly the phintff and her agreed that they would
give his bcksm ih bushess five years t© becom e viabk.W hen this did nothappen,

they discussed him obtaining employment with Ron's Towing for at least a year.

Patrick W ood

B3] Mr.Wood isatow tmck opemtorem pbyed by Ronk Towhg.He has known
the phntff sihce September2011.He descrbed the phntff as an easy-gohg,
happy hdividualpriorto the MVA .Aflterthe MVA ,he descrbed the phhtff as being

unhappy and upset.
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B4] On cross-exam haton, he agreed thatworking on his friends’ and neighbours’

com puters m akes the phntff happy.

Nom an C hrke

B5]1 Mr Clarke is the president of Ron’s Towing. He described the plaintiff as a
good em pbyee who had no issues wih absenteeism ordisputes wih custom ers or

otherem pbyees.He woul hire the phntffback ifthe phhtff was healhy.

B6] On cross-exam haton, Mr.C hrke testified that the average sahiy or
som eone doing the phntffs Pb now woul be between $3500 - $4000 perm onth
and thatthey woul typically woik fiom 730 AM until6 PM .

ExpertW imesses

Dr.M acLeod

B7] The phhtff fiistsaw Dr. M acLeod regarding the MVA on Febmary 27,2012.
Dr.MacLeod noted i her clnicalnotes rtatday, am ong other things, the
oIownhg: "The nextm omhg he woke up with som e significantneck shouller hip

and back pan".

B8] Dr.MacLeodpmovided amedicokgalrepor, datedMarch 8,2013.Dr.

M acLeod ophed the phhtffwas suffering fiom the olbwhg hjres:
i) Softtssue hiry © the cerwicallm bosacralara kadihg t© chmonic pan;

1) Headache secondary to soft issue hjires and musck tensin n the

cewicalspine area;

I Depression secondary to bng-standihg chronic pan, Bck ofaggressive

m anagem ent and habilty © afford teatm ent and m edications ; and

) D epression secondary © habilty t© cany outhis nomalmkes asa
husband and father. A ko his uncerahty as to his abilty t© retum back ©
woik.
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B9] Twas necessary HrDr.MacLeod © exphin hercinicalnotes which were

quite naccurate as a resuk ofa voice recogniton dictation progmam thatshe uses .

BO] On cross-exam hation, Dr.M acLeod agreed that the plaintiffs chief
com phnhts © herwere his upperbody and bw back.She said thatshe did notcheck
his hjps and had no exphlnation ornotdoig so.

Dr.Krll

F1l]l] Dr.Tha Krlis the chimpractorwho treated the phntff. She was caled as
an expertw iness on behal of the phntff. D r. KreIlprovided a m edicokgalreport
dated O ctober30,2012 n this proceedhg.

BE2] She firstsaw the phhtffon Maxh 6,2012 atwhich tim e he was com phhhg
ofneck painh aswelas bw back pan.The pah h his bw back mdatd nto his
gliteus muscks bihtermly. He ako described having headaches thatwer different
than the m e headaches thathe had a history of. The phnhtff ako com phhed

of Bft shouerpain and he had noticed thatboth ofhis hands were very coll shce
the MVA.

BE3] On exam haton, Dr.Krlnotd thatthe phBnhtff had an extrem e anaic gait

BF4] Dr.Kmwldiagnosed the phntffwih a Grade I whipbsh ofthe cewicaland
imbar spnhe. She ako diagnosed the phntffwih a ftsided TOS .

Dr.Shuckett

BE5] Dr.Rhonda Shuckett provided wo m edicokgalreponrs nn this proceeding.
The firstreport is dated D ecemberl2, 2013 and the second reportis dated M arch
19,2014.

BE6] 1 herfistrepor, D r. Shuckett m ade the folow g diagnoses:

) C5-6 nerve mwothnjiry. She noted that therr was a com ponent ofuhar kft
rng and pinky finger num bness and she wondered whether there m ghtbe
som e com ponentofkfi-sided TO S . However, wih rrgard to the TO S, she
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said the ©Ibwihg: "W hen Thad hin do bedside testng orthormcic outkt
syndmom e, itwas nconclisive. He did have fatigue ofthe am ,butno fiank

new num bness");

i) headaches, ofboth cewicogenic and vascubhr m grahe nature;

i) neck mjiry, softtissue on the kft side of the neck wih m yofascialpan
syndmom e and pabablk musck spasm and panhful riggerponts of the kft
side of the neck and shouler gidk;

) bibteralhip panh i the groins. O r. Shuckett el that there m ay be
acet@bubr Bbraltears); and

v) possibk chonic pah syndmom e.

BE7] Dr.Shuckett said the olbwing wih mgard to causation of the phntffs
hjires:

Ibeleve thath® condibns werem ahl causedby the subgctMVA of
Febmary 24,2012 wih two caveats.

The fistcaveat®s thathe had m grahe headaches before the MVA, butthese
had been quie stabk and w ere converted to daily severe headaches rght
afterthe MVA. TIbeleve thatthe cerwtogent com ponentofhi headaches &
probabl new shce the MVA. Ibeleve thatthe MVA sipnifcantl exacerbated
hi m Jrmhe headaches.

The second caveats thatIbeleve thatthe MVA caused som ethihg acute hh
hi neck kadhg to acute In phgem entofthe C 6 nerve rootas wellas som e
C 8 dstrbutbn neurobgt sym ptom s.Ibeleve thatifD r. Sahjpaul & conect
that thers was som e osteophyte disc com pkx C5 -6 on the kft, this patent
probabl had som e pre-exiBthg com prom Be ofthatarea butthatirealy ook
the MVA to converthin hto a patentw ih neurobgit sym ptom s and the need
forneurosurgery of the neck []

BE8] 1 hersecond m edicokgalreport, D r. Shuckett noted thatthe MRI

arhmogram s reveakd that the phntff had a probabk pistolgrp defom ity i his right
hip.There was a probabk extensive Bbmltear hvoling the entire anterior Bbmm
and nterorhafofthe htemlbhbmm . I the Bfthp therr was Bbmlfaying butno
com peling evidence ofa Bbraltear.
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BE9] Dr. Shuckett ophed thatthe righthip hjiry was sustained n the MVA;
however, the phhtffs hip was anatom icaly and devebpm entally ata greater risk
bra Bbmltearn the face of taum a by virtue ofhis pistolgrp fem omlacetebubr

npingement (FAT).

0] Dr.Shuckett ophed thatthe phnhtff shoull be refened to an orthopedic
surgeon. She ako ophed that this njiry rendered the phhtfmor lkel to need hip

rephcem ent surgery 1 the future.

b1l] On cross-exam hation, Dr Shuckett testfied that she had never seen a study
on the effects ofa persons occupation and Bbmaltears. She noted that these ears

are usualy caused by taum a orspors hjires.

b2] Dr. Shuckett testified that she woull expecta person with this type of njiry t©
notice itw ihin the firstcoupk ofweeks. She ako noted that, wih the extensive
nature ofthe Bbmlteartat the phntff had sustained, she woull have expected

hin to notice itsoon afterthe MVA , kel wihh one t© wo weeks.

B3] Dr.Shuckett agreed on cross-exam hation that there was a reasonabk
chance that the phntff had som e dam age © the Bbmm priorto the MVA .This was
based on the description of the phintffs hjires ound n W orkers C om pensation
Board (‘W CB”) records.

b4] She testfied thatthere was a 30% t© 40% chance that, by age 45, the phRintff
would have devebped symptom s ofa Bbmlteari a previousy asym ptom atic hbmal

tearbecause ofhis FAL

b5] Dr.Shuckett didnotfind any com peling evidence ofTOS when she assessed
the phntff and sated that the num bness that the phhtff experienced n his fingers
may be the resutofmyofascialpain i the Bfineck and shoudergidk. She dd,
however, testfy that, as a resuk ofher assessm ent, she suspected som e ekm entof

TOS .
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6] Dr.Shuckett ophed thatthe phnhtff had possbk chronic pan syndmom e,
athough she testified that she woull deferto a psychatrst with mgard t© a
diagnosis ofdepressin. She did,however, ophe that, based on his physical

hijires, the phntff woull benefit fiom attendance ata pan cinic.

Dr.Anderson

7] Dr.Stephen Anderson is a psychitrdst who provided a m edicokgalmeport
dated Febmary 20,2014 n this proceeding . He opied that the plaintiffs symptoms
woull warnant a diagnosis ofa m aprdepressive disorder.D r. Anderson ako opied
that the pBtff kel has a persistentsom atic sym ptom disorder fpreviously caled

chmonic pan disorder) wih predom lhhant paih ofa m oderte severity.

b8] Dr.Anderson ophed thatthe phntffs major depressive disorderwas kel
prin arl due to his chmonic pain and finctonal ln iatons . This woull nclide other
factors such as financial stress and his wife’s and his daughter's emotional
difficulbies.

9] Dr.Anderson recomm ended thatthe phntff shoull receive counselng and
m edicaton rhis anxiety and depression.D r. Anderson ako m ade a num ber of
other recom m endations for the assessm entand treatm ent ofthe phnhtiffwhich can

be bund atpages 12-14 ofhis report.

0] Dr.Anderson’t prognosis orthe phhtff iom a psychitric pohtofview was
guared.

71] On cross-exam hation, D r.Anderson agreed that the phtff had
perfectonistic taits. D r. Anderson stated thatpeopk wih these taits offen cannot

cope w ith probkm s that they cannot contol.

[72] Dr.Anderson ako agreed on cross-exam nation that the phAntffwould have
difficuly working oran em pbyer he did notrespectand that this woull nanow his

vocational optons.
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73] Dr.Anderson agreed thatthe phntffwas predisposed t© a m aprdepressive
disorderbecause ofhis pasthistory ofbeihg sexually abused.However, he didnote
that there was no evidence ofdepression untl afler the MVA . h partdcubr, Dr.
Anderson opined that the pBnhtff coull nothave worked as a tow tuck opemtor if

he was sufferng fiom maprdepression.

Dr.W allace

/4] Dr.Gorxdon W alace was qualified as an expert h vocational and rehabilia tion

psychobgy. Dr.W alhce provided a reportdated M arch 12,2014 n this proceeding.

/5] Dr.W alace ophed thatthe phntfwoull requie a significant in provem ent
his finctoning capabilites before belg abk to considermtum to his occupation as

a ow tmuck opemtor.

76] Dr.W alace ako opined that the phnhtff woull notlkel be abk © rrtum ©
his occupation as a bcksm ih because thatvocation requies hdividuak who can
engage h standihg, wakhg, bending, stoophg, and kneelng h ordert compkte
wortk that takes phce ata bw Bvel Dr.W alace ako noted this occupation woul

require extended periods ofsittng whik driving to varibus work bcatons.

/7] Atpage 9 ofhis meport, Dr.W alhce stated the olbwing:

With Mr. Curry’s strong perceptual skills coupled with experience with the
Locksm ih and com puterfiell, hem aybe abk to consierbench work

m echantalrepaim ahtenance posibns.W orkhg w ih sm alerproducts
such as sm allapplances, ekctrcalequim ent, fire exthguihers, etc.m ay
representrealstic occupatonaloptons forhin .How ever, he woul need t©
ensure thathe wouH be abk to alerhs posibns through sithgstandhng
throughout the w orkday whith woull notbe avaibbk n allpotental
worksies.

/8] Dr.W alhce Hund thatthe phnhtffs htelectual abilites were withn the high

average range wih a pardcubr strength withn the aras ofperceptual rrasoning.

/9] Dr.W alhce ako provided som e estin ates for the costof form aleducaton

taning progmm s thatm ghtbenefit the phntff.
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Dr.Cailier

BO] Dr.Lisa Caillieris an expert n physicalm edicine and =habilitation. She was
caled on behal ofthe phhtffwho rles on a January 8,2014 consulk reportthat
she prepard.The defendants did notob®ct o this reportbeing Enderd as
evidence despie the factthatherconsulk reportdoes not strictly com pl wih the

Suprem e CourtC wilRules.

B1l]l] Asa rsukofherexam haton ofthe phnhtfwhich hclided m otornere
conduction studies, sensory nerve conducton studies, and elctom yogaphy, Dr.

Cailieropmned that the phntff suffered fiom kftsided TO S, am ong other things.

B2] On cross-exam hation, Dr.Cailieragreed thatshe had notreviewed the
mepors of Dr.M cKenzie, Dr. Salian, orD r. Shuckett. She testified that she was

qualfied t© diagnose neurobgical disorders.

B3] She testified thatshe exam ied the plaintiff's left elbow, though this is not
specificaly m entbned I her report. She did notagree thatm yofascialpan
syndrome would account for all of the plaintiffs symptoms whik, n herview, TO S

woul.

Dr.Salvan

B4] Dr.Anthony Sa¥ian is a vasculr surgeon who testified on behal of the
pEnhtf. He provided wo m edicokgalreports forthis proceeding . The fistone is
dated November 14,2013 and the second is dated Febmary 17,2014.

B5] Durng his exam hation ofthe phitffon August21,2013,Dr.Sa¥ian noted
that the phnhtfwaked wih a nomalgait

B6] T his eportdated November 14,2013 ,Dr. Salian ophed thatthe phhtfE
was notexperiencing uhar newe enttapm ent atthe kvelofthe ebow . He further

opied that the phnhtff had wo neurobgical com pression syndrom es in his ftam :

He has evidence of C5 4 osteophyte com pressin ofthe C 6 nerve root, gvihg
hin som eC6 radtubhrsym ptom s.He ako has evidence of post-traum atc
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thormct outkt syndrom e affecthg the C 8 and T'1 nerve rots (the bwer
nerves of the brachialpkxus), affectng hi fourth and fifth fngers.

B7] Dr.Sa¥ian, on cross-exam hation, agreed that typicaly patients with TO S
descrbe panh between the shouler bhdes.He ako agred that there was no
evidence that the phntff had any sym ptom s such aswaking up wih a "deadam ",
which woull be expected with TOS .

Dr.Levn

B8] Dr.Levh Isa psychitristwho was caled on behalf ofthe defendants. He

prepared a m edicokgalmeportdated January 2014 .

B9] Dr.Levih ntewiewed the phhtffon December10,2013.As a resukofthat
nterwiew , a rview of the docum ents, and a m ental status exam hation, he
conclided that the phhtff did notdevebp any m aprm ental ilhess orclnicaly
snificant psychiatrc conditon as a resuk ofthe MVA .Dr.Levin ako ophed that the
plaintiffs clinical presentation did not suggest the presence of any type of somatic

sym ptom disorder.

P0] On cross-exam hation, Dr.Levi accepted that the phntff had physical

pwbkEm s. However, he questoned the plaintiffs emotional response to pain.

P1l] hteresthgl, Dr. Levih ako agreed on cross exam hation that the phntfdid
m eetthe criteria rdepression but the question was the severty ofthat depression.
Dr.Levin conceded on cross exam hation that the phntff coull possbi be
sufferng fiom maprdepression butm ostlkel he was sufferng fiom m id

depression

Dr.Dost

P2] Dr.Rehan Dostis a neurobgist who was caled on behalf ofthe defendants.
He provided wo m edicokgalrpors h this proceedihg.The firstis dated Aprl30,
2014 and the second isdatedMay 22,2014.

P3] * his reportdated April30,2014,Dr.Dostophed that there had been no

baselne change in the phntffs pre-existhg m gmhe headaches.He wenton to
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further state ifthere has been a change then itwas kel due to psychobgical

fActors as these woul be the on¥ possbr traum aticaly-induced triggering factors.

P4] Dr.Dostako provided a responsive reportto thatofDr.Savian.Dr.Dost

agreed wih D rSalian that the pBnhtff had m yofascialpan syndrom e.

P5] Dr.Dostnoted thatthe phntfwas presenting wih neurobgical sym ptom s.
He ako stated that the differential diagnosis of the plaintiffs symptoms wer as
folbws:

i) CampalTunnel Syndrom e;

i) Uhar Entapm ent;

ifl) C ervicalR adicubpathy;

) D isputed £ onttoversial TO S ; and br
v) MyofascalPanh Syndmom e.

P6] Dr.Dosttook issue with Dr. Salvian’s physical and neurological examination .
He said thatD r. Savian faiked to properly examine the plaintiff's elbow, examine for
disbcatabk uhar neres, conduct the ebow fexibn test, and he did notexam ne for

myofaschlpan syndmom e.

B7] Dr.Dostcrticized Dr. Salvian’'s interpretation of the provocative tests thathe
perbm ed on the phntff. i partcubr, he ponted out that Dr. Shuckett's

exam lhation ©rTOS was negative.

P8] Dr.Dostako ok issue with Dr. Salvian’s interpretation of the nerve
conducton studies. h partdcubr, he ponhted © the actthatD r. Sa¥vian
acknow kdged thatthe nerve conduction studies confim ed evidence ofuhar nerwe

entrapm ent.
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P9] Dr.Dostaskedwhat ismor lkel: thatthe phntfhas a staightforward
pwbEkm which is uhar imitation atthe ebow which is supported by the clnhical

fndings and nere conducton studies orthathe has a contoversial fom ofTO S ?

fl00] Dr.Dost Inhis reportdatedMay 22,2014 ,provided responses to the m=port
ofDr.Cailler. h particulr, he sad Dr. Caillier's diagnosis of the plaintiff was
probEm atic because she did notexam he the phhtffs ebow and had not
conducted the appropriat cinicaltests ruhar enttapm ent. A ko, he crticized the
TO S testihg conducted by D r.C ailierand her ntempretation of these tests.

fl01] On cmss-exam hation, Dr.Dostchrfied thatwhen he said D r. Caillierdid not
exam e the phhtffs ebow he m eant that she did not "propery" exam e the
ebow .He ako stated that D r.Sa¥ian did notperfom an ebow fexion test.He

ponted o the actthatis no reference D r Salvian’s report © this test

O therExpertEvidence

fl02] The phnhtffhas provided wo m edicokgalrponrs fiom Dr.Ramesh Sahpaul
who is a neurosurgeon. He was notrequired orcmwss-exam hation by the

defendants.

fl03] 1 his firsteport, dated Febmary 1,2013,Dr. Sahpaulm ade the ©lbwhg

diagnoses:

) Neck palhh —myofascihlpossbly Acetorighathng. Causaton secondary t©

motrvehick accident;

i) Leftam symptom s fpain, num bness, weakness). Causaton secondary t©

m otrvehick accident. The mvestigations suggesta kftsided C5-6 oram hal
com prom ise fiom disc osteophyte com pEkx. This disc osteophyte com pkx is
eiherttaum atic orpre existihg and rendered sym ptom atic by the m otor

vehick accident;

i) Low back paih— myofascial Causation secondary to m otorvehick

accident;
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¥) Groh pah.Causaton secondary o m otorvehicke accident E tbbgy

uncerain; and
v) M mhes — pre existhg, aggmvated by m otorvehick accident.

fl04] 1 hismedicokgalrportdated Febmary 15,2014 ,D r. Sahpaul exam hed the
phntff after the phntffs surgery Hrhis cervicalspie pobkm . W ih regard © the
plaintiffs left arm symptoms, he noted that the phntff "is stilhaving ongoing kft
am symptoms, some ofwhich maybe rhted to thormcic outlet syndrom e. Further
comm ents kftto more qualfied ndviduak, ie.Dr.Salvian".

fl05] The phntffako provided wo m edicokgalreportfiom Dr. Gemrd M cKenzie.
The fistreportis dated January 20,2014 and the second meportis dated January
21,2014.

fl06] Dr.McKenzie exam hed the phntffon December19,2013.0 fnote,Dr.

M cKenzie stated that the plaintiffs gait was normal.

07] Dr.McKenzie also opined that examinations of the plaintiffs shoublers,
ebows, hands, and wrsts were nom al. D r.M cKenzie further ophed that the
neurobgic examination of the plaintiffs upper extremities showed some slight
thglng I the it htemlbram butothemw ise the neurobgic exam haton, nclidihg

powerand deep tendon refexes, was nom al

fl08] 1 hismedicokgalrportdated Decemberl19,2013,Dr.McKenzie opied
that the MVA caused the plaintiffs neck injury. Dr. McKenzie was of the opinion that

the phRntffhad som e preexistihg asym ptom atic degenemtive changes i the neck.

fl09] Dr.McKenzie ako ophed thatthe MVA caused the Bftam panh.Fhaly, Dr.

M cKenzie was of the opinion that the plaintiffs groin pain was caused by the MVA.

fl10] % hismedicokgalrportdated January 21,2014, afferreviewng the MRE of
the plaintiffs hips, D r.M cKenzie defened to the mdbbgistw ih regard © that

hvestigation.
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f111] The phnhtffako provided a functbnal work capaciy evaliaton reportfiom
an occupational thermpist, M s.Haky Tencha, dated Febmary 20,2014 .M s. Tencha

was notrequird by the defendants t© attend Orcmss exam haton.

fl12] Ms.Tencha ophed that the phintff dem onsttated capaciy foractvity
requirng sedentary © m odified Ight Pvelstrength. h partcubr, the phntff

dem onstrated m i lim iatons wih probnged siting, bending, and kfthand dexterity.
She ako noted that there were m odemte Im iatons wih the phntffwih sair

clin bing, probnged standihg and wakihg, probnged repetitive horizontal reaching

vertical reachig, squatthg £rouchihg , and repettive bendng.

fl13] Ms.Tencha noted thatthe phintff had no significant finctional Im i@ tons with
rght hand dexterity orbahnce. His grp sttength was withih nom allnm its bibtem Ty.

fl14] Ms.Tencha ako ophed that the phhtffwas capabk ofperom g lght
hom em aking chores such as ckaninhg countertops, washing dishes, sweepng,
mopphg as bng as he paced hin self. She noted that the phtff is kel t©
experience m ore difficuly and ncreases in sym ptom s with heavier dem ands which

requie repettive ororeefil use ofhis kftupperextem ity.

fl15] M s.Tencha ophed that the phhtff did notdem onstrate the capacity to
safel perfom the strength dem ands requird as a tow tuck opemmtor.

fl16] Ms.Tencha, atpage 7 ofhermeport, sated the olbwing:

Further, £ & akom yophbn thathk overallabilty t© com pete orwork n an
open Pbm arket® In ied due to his ongohg functonalln iatbns rehted t©
pah h hk neck, Bftupper extrem iy and hjps.Thatk, the overallnum berof
Pbs thathe woull be abk to com pete forgwven hi physitalln Iatons are

In ited. Specifcally, he woul notbe wel- suied orpbs thatrequie
probnged standhg orwakhg, repetitve orprobnged bebw waktkvelwork,
overthead w ork orrepetitive forcefil use of the kftupper extrem iy.He shoull
avoi occupatons w ih strength requiem ents above a m odified lght vel He
w ilrequie m odifratons buit hto any occupaton such as the fexbilty ©
take frequentm 1o breaks t© change posibns and stretch h order to rem ah
productive. He woul kel be capabk ofgahfilem pbym enth a sedentary
or lIght strength occupaton w ih In tatons and m odifcatons . Twoull

recom m end an exyonom T assessm entbe perform ed w ih any occupaton
requirhg probnged work — htensie sithg.
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fl17] The phnhtffako provided a costof future care analysis dated Febmary 27,
2014 prepared by M ary Cam en. This report outines the costforvarous treatm ent
m odalites nclidihg a pan clnic.

18] The phhtff provided a costof future care reportfiom Peta Consulants Lid.
which provides future costofcare m ulbplers.

fl19] The defendants provided an addibonalm edicokgalmeportfiom D r.Leith

however itwas wihdmawn durihg the tral

fl20] The defendants ako provided a rbutal reportfiom Dr.Doughs Connell
dated April23,2014.10 thatmwport, Dr.Connell stated the ©lbwhg wih rrgard ©
the causation of the plaintiff's hip injuries:

Thi hdvidualdoes have the fndhgs of fem oracetabulr n phgem ent
whth B presenth both hps.There & prom hence of the head heck jincton
1 both hips w ih a focalbony convexiy behg present. h associaton w ih thi
there B bihteral abnom alty of the anterbr and superbpr Bbrum i both hps.

The scEentftc ltlerature whith has evaliated the hcidence of hbraltearh
hd¥vduak wih cam — type fem omacetabulrin phgem enthas dem onstated
that h ndviduak ofgreater than 40 years ofage greater than 95%

dem onstrate a Bbralkeson. S hce ths hdvidualdoes have bibteralhp
fndnhgs w ih bibtermlfem omacetabulr n phgem entand i & known that
such persons in this individual's age group have a very high, greater than

95% , hcidents ofassochted Bbralabnom altes and bBbmltears, £ kel
that the Bbralabnom alites are secondary o the fem ormace@bulr

In phgem ent.

Positons of the Partes

f121] The phntffargues thattherr is no evidence ofm alngerng orakehoods n
his testimony. The plaintiff says that the defendants’ suggestion that he was not

working because he was phylng com puter gam es is absurd.

[22] The pkntffalso says that the mere fact that he loaded the defendant’s car
onto his ow tmck does notm ean thathe was notihjired. He gave the exphnation

thathe was in shock and his admenalne was fobwing.

[123] The phBntff says thathe is sufferng from depressin.Therr are num emus

references begining on Aprill6,2012 © his teatihg physicians thathe was having
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psychobgical difficultes. D r. Levin conceded that the phhtff is probabl suffering
from m it depression.D r. Anderson diagnosed the phRhtffwith a m aprdepressie

disorderofm odemte severity wih a guarded prognosis.

fl124] The phhtffargues that the opinion ofD r. Anderson should be prefened over
that ofD r. Levin because D r. Levin did nothave the compkt medical
docum entation when he diagnosed the phntff and he ulin ately changed his

ophibn on whether the phntff was suffering fiom depression.

fl125] The phihtff firther argues that the njiry © his cerwicalspine was caused by
the accident. D r. Sahjpaul opined that the plaintiff's left arm sym ptom s were caused
by the MVA because the symptom s were as a resuk ofinjiry © the 2f£C5-6.The
phBntff goes on to say that there is no evidence i this case thathe everhad neck

panh ora C5-6 mdicubpathy priorto the MVA.

f126] The phnhtffargues thatthe cewicalsphe hijry is a "thin skul' njiry. W hike
the phRntff concedes there were som e degenemtive changes n the cerwicalspie

priorto the MVA , he says itwas asym ptom atic.

[127] The phntff argues thatthe njiry t© his righthp phtwas caused by the
MVA .The evidence i this case shows that there is a probablk extensive Bbmltear
T the righthp Pt The phhtff argues thathe engages h panh avoldance

behavibur which resuls i an anabic gait

128] Iwilnote atthis ponhtthat the pBhtff dem onsttated his gaitform e durng the
course ofthe trial He ckarky waks tted bward favouring his Bft g.Iwilako note

atthis pontthatD r.M ckenzie and D r. Savian mported his gaias beihg nomal

fl129] The phnhtffako argues that the three W CB chin s thathe m ade between
2000 and 2002 are not suggestie ofa pre-existihg hip pmbEm .Rather, a review of
the W CB rrcords reveak symptom s thatare prim arly rrhted © the lmbar r=egion of
the back on both sides.
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130] The phntffargues that, despie the actthathe refened t© his hjps n
descrbing the W CB njires i this tral, he was notn facttaking aboutthe righthip

Phtorsocket.

f131] The phhtffargues that the righthjp mhiry is nota pre -existihg conditon and
ponts o the factthathe conthued t© work as a bcksm ih oralmost wo and a half
years afterthe hstW CB entry and he worked foraim ostl1l5 months as a tow tmuck

operator.

132] The phhtffargues that the facts ofthis case wih regard © the richthip pint
give rise o the "thh skul' mk. h partcubr, they pohtto the actthat the Bt Bbrmum
was flayved, kel due to wearand tear.Folbwing the MVA , there isnow a ckarand

significant ear n the right Bbrum suggestive of njiry.

f133] Dr.Mckenzie ophed that the causaton of the phntffs grom pah was the
MVA.

f134] The phntffargues that, wih regard © TO S, itis difficuk o reconcik the
ophins of Dr. Sa¥vian, Dr.Dost, and Dr.Cailier.A Il three doctors were ofthe view

that the phnhtffwas sufferng fiom myofascihlpan syndrome (MPS™M.

fl35] Dr.Sa¥an and Dr.Caillerwere of the ophin that the phAhtffwas suffering
fiom both MPS and TOS .Dr.Dostwas ofthe opnnion that the phntff sufferng fiom

MPS and uhar entapm ent syndrom e.

[136] The phnhtffargues thatD r.Dostwas ata disadvantage despie his
qualficatons when diagnosing uhar entapm ent syndrom e. This is because allof
the experts agre that there m ustbe evidence fiom nerve conducton studies, a
history fiom the patientand a clnicalexam hation before a diagnosis can be m ade

and Dr.Dostdid notperform a clnicalexam haton.

fl137] Dr.Mckenzie checked the phntffs ebow and did not find uhar enttapm ent
syndom e. The phntffako argues thatD r. Sakvian did i factcheck the plaintiffs

ebow durihg his physicalexam, contrary to Dr. Dost's evidence.
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138] The phntff says thatifthere is no uhar enttapm ent syndrom e then the
differentaldiagnosis is TO S .

f139] Iwilnote atthis pontthatD r.Shuckett tested the phBhtff ©rTOS and coull
notconclide that the phntffwas, n fact, sufering fiom TOS .

140] The phntffargues that, given the severity and chronic nature ofhis njres,
the appropriate mnge fordam ages fornonpecuniaryy dam ages isbetween $200,000

-$225,000.

l41] The phhtff relies on the ©Ibwihg cases: Tom pkhsv.Bmice,2012 BCSC
266,Felxv.Heame Estate, 2011 BCSC 1236, Shenkerv.Scott, 2013 BCSC 599,
Cebulhv.Sm ih,2013 BCSC 1939,Courdh v.M yers,2005 BCCA 91, Easton v.
Chmnka,2006 BCSC 1396, and Saunders v.Janze, 2009 BCSC 1059 .Inote that
these cases offera range ofnon-fpecuniary compensation from $150,000 (ess 40%
due to pre-existing conditons) to $200,000 orphntffs wih ages varylhg fiom 20 ©
47 atthe tin e of theiraccidents wih varying states ofphysical hjiry and anxiety,

posttaum atic stress, and depression.

142] The phntff argues thathe has notfaikd o m itigate his bsses.h partcubr,
the phRtff refutes the suggestion by the defendants thathe was content o stay
hom e and phy com puter gam es whik his wife worked bng hours.

l143] The phhtffargues that the depression coupkd wih the m edicaton, D fhudid,
thathe akes forhis painmade itin possbr orhin © do otherwoik.

l44] The phnhtffargues thathe was eamihg approxin atel $3000 perm onth at
Ron’s Towing and this is the bestindicatorofhis pastwage bss. Both partes have
agreed thata 20% deducton for hcom e ax and otherm andatory deductons is

approprate.

fl45] The phntff argues thathe shoull be awarded dam ages for bss of future
eamig capacity.h pardcubr, the phnhtff argues thathe shoull be eaming $36,000
a year. He says that itwill Ikely ke approxim ael five years before he willbe 1 a
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positon to eam thattype of hcom e agan.This is because he needs to see a
spechlstw ih regard to his hjp hijiry. He ako needs t© dealw ih his depression and
kam to manage his TOS .

fl46] The phhtffargues thathe willbe approxin atel 50 years ofage by the tine
this occurs and ifhe r-enters the Bborree as a com puter technician he willbe
com petihg againsthdividuak who are younger than hin and prepared to work

bngerhours for ssm oney.

fl47] The phihtff subm is thatan approprat award Orbss of iture eamihg
capaciy shoull be i the ange 0£$200,000 -$250,000.

fl48] The phnhtff reles on the olbwihg cases:Peters v.Orner, 2013 BCSC 1861,
R idhgBrown v.Jenkis, 2014 BCSC 382,and Rizzob v.Brett, 2009 BCSC 732.T
note thatthese cases alluse the capialassetapproach i orderto assess the bss
of future lncom e eamig capaciy. Thatis wher the sin jhrtes end. The age,work
history, and award under this headihg ofdam ages I these cases vary greatly. For
exampk, h Peters,a 53 year ol certdified genermlaccountant was awarded $50,000
orfuture com e bss based on evidence thathis neck and shouHler njiry woull not
snificantly affecthis fuiture em pbym ent as an accountant or n fnance. W heras,
I RidnhgBrown, a 32 yearod wih an ntem ittent work history i physical Bbour
Pbs was awarded $450,000 or bss of future lncom e eaming capaciy due ©
serbus orthopedic dam age suffered caushg the bss of the ability t©o work 1n any Ine

ofem pbym ent hvo¥ing physical Bbour.

[l149] The phBnhtffako chins $50,000 -$75,000 for bss ofhousekeeping capaciy.

f150] The phhtff relies on the ©Ibwhg cases h thatregard: Savoie v.W illam s,
2013 BCSC 2060,M cLeod v.Goodm an,2014 BCSC 839, Easton,and Cebukh.T
note thatthe awards for bss ofhousekeeping capaciy in these cases vary fiom
$20,000 In Savoie where the court ound the 49 yearold phntff bst the ability ©
perorm and ako the pkasure she took n the perfom ance ofhousekeepng tasks to
Jistunder $60,000 Inh Cebul where the 48 yearoHd phhtffwas a sihhgk m other of
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two and was awarded the costofhousekeepig serices wo hours once a week

untl the age 80.

151] The phntffako argues that the evidence is ckarthathe requires a pan
clnic.He seeks an award based on the notice © adm itthat can be ound atExhbit
7A In these proceedings thatoutines the costto attend the O rion Healh pan clnic
at$20,543 68.

[152] The phnhtff suggests thatthe future care costs award that he is seekig
shoull be kft orthe partes © detem ne PIbwihg a detem hation ofwhatcosts are
coverad by the hsumnce Vehitke)Regukhton,B C.Reg.447483,wih kave ©

appl this court ifan agreem ent cannotbe found.

53] The defendants agree that the phntff has hjires as a resuk ofthe MVA .
However, the extent and severity ofthose hjiries are I issue.A ko, the defendants

say thatm iHgation is ; issue.

fl54] The defendants pontto the actthatboth D r.M ckenzie and D r. Shuckett
recomm ended that the phRhtff receive npctions in his hips; however, these were

notdone.

fl55] The defendants agree thatthe cewical sphhe njiry © the phhtiffwas caused
by the MVA .They say though that the phnhtffs pre-existihg m rahe probkm did
notchange as a resukofthe MVA and thatwoull have din nished his quality of life

T any event.

156] The defendants ako amue thatthe credibility of the phntff — or, pethaps

m ostaccuratel, the mlabilty of the phntff — is I issue. Fornstance, the phntff
reported © Dr.Sakian that, sihce the MVA ,his m mhes can be "rggered"by
pressure and m ovem ent of the neck and thathe had noted a rnglhg In his ears that
began approxim atey sixmonths afterthe MVA .None of this evidence was given at

the Ll
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fl157] The defendants ako pontto the factthat the phhtff told Dr. Salvian thathe
had num bness and thglng in the ourth and fifth fingers 75% ofthe tin e.This can

be found in Dr. Salvian’s medicolegal report of November 14, 2013. This is the first
tin e that there is a m enton ofnumbness 1 the ourth and fifth fingers to any ofthe

phBntffs teating physicians.

58] The defendants ako pontto the factthatDr.Sa¥ian comm ented that the
phBnhtf "'waks with a nom algaitand sis n a nom alfashin" as a resuk ofhis
physicalexam hation of the pBnhtff. Dr.M cKenzie made a sin ihrfinding i his

m edicokgalreport.

fl159] The defendants amue thatthe phhtffs evidence thathe was notaware of
his fam ilys fnances because his wife took care of them is conttadicted by hiswie s
evidence. She appeared ©© have Itk knowkdge of the fam iy fnances. Ao, the
phntiffs and his wife § evidence contadicteach otheras to whathouseholl chomres
the phRntff cunently does.M rs. Cuny testified that she did all the househod chores.

fl60] The defendants amue that the phntffs hip njiry is whatcunently restrcts
hin fom working.The defendants say thatthere shoull be a 35% deduction fiom
any award ordam ages based on the factthat there was am easurabk rsk that the

phBnhtfwould have ulim ately devebped symptom s ofa Bbmltear.

fl61] This argum ent is based on the factthatD r. Shuckett testified that there was a
reasonabk chance thatthe phhtff had som e dam age to the Bbmm priorto the
MVA .She further ophed thata person wih an asym ptom atic Bbraltarand FA Thad

a30% to 40% chance ofhaving symptom s ofa Bbmltearby the tin e he was 45.

l62] The defendants argue that, upon a review ofthe W CB rcoxds, itis ckarthat
the phntff is kel t© have suffered a Bbmaltear. He comphhed ofgron symptom g,
was offwork and had a num ber of tteatm ent m odalites between 2000 and 2002 .

fl63] The defendants say that the rmange ornonpecuniary damages n these
circum stances is $65,000 - $85,000 kss any deducton oriailire o m tgate.
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fl64] The defendants =l on the ©Ibwhg cases rnonpecunidry damages:
G dffith v.Laron,2014 BCSC 1687,M umphyv.0Obren,2013 BCSC 339,and Sage
v.Renner,2007BCSC 1357.

fl65] The defendants argue thatthe phhtff has notdischarged his burden of
provig thathe suffers fiom TO S . The defendants argue thatallof the experts that
have provided a diagnosis h regards © the TOS diagnosis have agred that

neurobgical sym ptom s can be atrbuted to m yofascialpan.

l66] The defendants say that itis toublng thatD r.Shuckett, who hibdally did not
find TOS on herexam mation of the phntff, testified that itwasm ore lkel than not
that the phAnhtffhad TO S . The defendants say thatshe has becom e an advocate for
the phntff. The defendants argue that D r.D ost's opinion should be preferred .

fl67] The defendants argue thatthere shoull be a 20% deduction fiom any award
fordam ages based on the phntffs Ailire to m itgate his dam ages. Specifically, the
defendants argue that the plaintiffs hip injury is his main impediment from returning
to work.The phntff has receied recomm endations thathe shoul try hictions nto
his righthp © aleviate the pain and this treatm ent has notbeen pursued. A ko, the
phBnhtff has rceived rfenak to surmgyeons who can perfom hipp sumgery ifthat is
wamanted. He has notpursued these treatm ent optons.

[l68] The defendants ako amue that, wih regard to pastwage bss, the phhtff
could have worked repalrng com puters durihg the tin e thathe has been offwork.
They say that even at$10 perhour he coull have eamed atkast$1000 perm onth
and, more realstically, $1500 perm onth. The defendants say any award rpast
wage bss shoull lnclide a deduction of$1500 perm onth oreach m onth that the
phntffhas been off work.

l69] The defendants ako argue that the phntff has notproven thathe has
suffered a bss offuture eaming capaciy. h the alematie the defendants amgue
thatan approprate award orbss of future eamihg capaciy woul be the equivant
ofwo years ofeamings. Based on $36 ,000 peryear this woud amount to $72,000
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bere any deducton orte m easurablk rick that the phhtffwoull have ulim ately

devebped a symptom atic Bbraltearh his hip even ifthe MVA didnotoccur.

fl70] W ih respectto dom estic capacity, the defendants subm ita nom halaward of
$8000 woul be fair.

1711 W ih regard to the pan clnic, the defendants subm it the phhtffs relicance
to contihue wih psychobgicalcounselng shoull be taken into account when

considering whether this teatm ent woull be pursued.

D iIscussion
C red b ility

fl72] This case is com plcated notonly because of the nature ofthe phntffs
injuries but also by the plaintiff's presentation during testin ony and the evidence of

the m any expertw inesses caled on this m atter.

73] & partcubr, the plaintiffs evidence regarding his hip injury and the manner in
which he now waks causes m e greatconcem. The phnhtff specificaly

dem onstrated a very pronounced and obvius abnom ality n his gaitwhik giving his
directevidence. hdeed, a num ber of the m edicalpracttoners who exam hed hin
comm ented on this. However, D r.M cKenzie, a highly experienced orthopedic
surgeon, and Dr. Sa¥an, a hithyy experienced neurosurgeon, both specificaly
comm ented that the phntffs gaiwas nomal

fl74] The phnhtffako gave evidence under cross exam hation thathe was not
aware of his household’s financial situation as his wife looked after those affairs. A
fnancialstressor is snificant n this case as the phntff is chin g thathe is

suffering fiom depression as a resukofthe MVA.

[l75] Ebecame ckardurhg the cross-exam hation ofM rs.Cuny that their
househoH was under a greatdealoffnancil stress prorto the MVA .This was n

partdue © Mrs. Cunys gamblng pmobkm .M 1s. Cuny was not forthcom lng hitaly
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as to her family’s financial situation; however, Tdo acceptthat she ulim ately tol the

phntff about these fnancialpmbEn s.

l76] The phAnhtff ako gave evidence thathe did som e househoXl chores such as
ckaning and Bundry. M 1=.Cuny testified that he did notdo any of these things

amund the house.

fl77] Dr.Levin noted thatthe phnhtff seem ed to adopta "sikk wk".As T
understand Dr.Levins evidence, he did notm ean this I a pepmrtve sense but

mther itwas a coping m echanism forthe phintff.

78] Durng cross-exam haton, the phntff agreed that som etin es he woull or
hstance sm ik when he was nothappy ifthatis whathe fekthe person he was

comm unicating wih wanted t© see.

fl79] AsMadam Justice D ilbn noted m Bradshaw v.Stenner, 2010 BCSC 1398 at
para. 186, affd 2012 BCCA 296, rrgarding credbility genemly:

[186] Credbilty nvoles an assessm entofthe ttustworthhess ofa w iness'
testin ony based upon the veraciy orsmnceriy ofa w iness and the accumcy
ofthe evidence thatthe w iness provides R aym ondv.Bosangquet (Township)
(1919),59 8 C R .452,50D LR .560 8 C C.).The artofassessm ent
hvoles exam haton of varbus factors such as the abilty and opportuniy t©
observe events, the fitn ness ofhE m em oy, the abilty t© resitthe hfiience
of hterestto m odiy h recolecton, whether the w iness 'evidence

ham onkzes w ih hdependent evidence thathas been accepted,whether the
w Iness changes hE testin ony durng diectand cross -exam haton,whether
the w iness 'testin ony seem s unreasonablk, in possbk,orunikely, whether
a winesshas am otive t© Ie, and the dem eanourofa w iness generaly

W albcev.Davie (1926),310 W N.202 OntH C .);Famyna v.Chomy
(1951), 195212 D LR .354 BC.CA.) Fawynal;R.v.S.R D ., [1997]3
SCR.484 S LC C.)atparal28).Ulkm atel, the valdiy ofthe evidence
depends on whetherthe evilence & consitentw ih the probabilites affecthg
the case as a whok and shown t© be h exBtence atthe tin e (Faryna atpam.
356).

fl80] n Stullv.Cunningham ,2013 BCSC 1140 atpams.71-73,M r. Justice
MacKenzie, I review hg the Bw on assesshg the credibility of the ph nhtff, stated
the ©Ibwing:

[/1]Onthe Bsue, t® hebfulto recallthe comm ents ofN H. Sm ith J. 1
Carvaho v.Angott, 2007 BCSC 1760.Atpam. 15 he states:
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The attack on the plaintiff's credibility is based, in part, on various
contraditons and hconsEtencies w thih her evidence at traland
betw een thatevidence and her dicovery evidence, docum ents she
prepared forotherpumoses,orstatem ents recorded n cihial
records .t & a rare case of th kihd where such hconsEtences
cannotbe found.By the tin e a personalinjiry case gets to tral, the
pEntdf typaly w ilhave provided hfom atbn t© a num berofpeopk
— nhclidng doctors, adjisters and disabilty nsurers — on a num berof
occasbns overa perbd ofyears.ThE provies fertke gmound for
cross -exam haton preckely because very few peopk w illhave
perfectand denticalrecolecton on each of those occasbns.

[72] On this pont, Tagree w ith Sm ih J. that hconsEstencks h whatthe
patentsays to a m edtalpracttonersom etin e prorto testin ony attralw il
not, h and ofisel, detem ne the credbility of any partcubrphntff.

[73] Sin ibriy, m any years ago n D Bckv.Bardsky, (1983) 46 B C L R .240,
McEachem C JS C ., had the to sayatpam.30:

Iw &h o say thatIpkced absolitel no relance upon the m hor
variations between the Defendant’s discovery and his evidence.
Lawyers tend to pounce upon the sem antcaldiferences but their
usefuhess & In ted...

[l81] 1 this case, the phnhtff ckarly has ob®ctive jires © his neck and hips.My
concems about the phnhtffs evidence rehtes t© his credbilty as © the severty of

his lnjires such as his righthijp m ore so than whether ornothe was nhjired.

182] Keephg nm Ind the comm ents In S tull, Irecognize thatm hor nconsistencis
are expected i cases of this nature . However, the phntff, hmy view, has

dem onstrated thathe is prepared to em bellish his evidence w ih regard t© the
severty ofhis njires. He is ako prepared to m lnin ize the effects ofany possiblke

contrbuting factors © his hjires.

1831 The plaintiffs evidence has to be viewed carefully especially where there are
no obpgctve findings.

Non-PecuniryDam ages
[l84] The phntff seeks dam ages rTO S, depressin, chonic pan, and orthe

hijires he sustained to his neck and his.

[185] The phntff agues that the defendants’ negligence caused orm ateraly
contrbuted to his nhjires.
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186]

The defendants argue that the phntff suffered fiom pre existing conditons n

partcubrwih regard to his rghthip and psychobgical state and that they shoutd

onl compensate the phnhtff orte additonaldam age done by the MVA .

187]

h awarding dam ages Tn an acton fortort, com pensation is htended to rmtum

the phRtff t© his orher orghalposibion and there is no oblgaton on the defendant

to putthe phnhtff h a bettercondibdon than he orshe was n: Dhalwalv.Tom elden,

2010 BCSC 612 atpam.148;Athey v.Leonat], 1996]3 S C R.458 at473-474.

[188]

189]

h Atheyatd73474,the Courtstated:

The respondents argued that the phntff was prediposed t© disc hemBaton
and thatth® & therefore a casewhere the '"crum bing skull' muk apples. The
'crum bing skull' doctrhe & an awkw ard Bbelfora fally sinpk dea. k&
nam ed affer the wel-known "thh skull' mul, whrhm akes the tortfeasor bk
for the plaintiff's injuries even if the injuries are unexpectedly severe ow hg
a pre-exBthg condibn. The tortfeasorm usttake h orhervictin as the
tortfeasor fnds the vt ,and & therefore Imbke even though the phhtffs
bsses arem ore dram att than they woul be forthe average person.

The so-caled "crum blhg skull' ik sin pl recognzes thatthe pre -exsthg
condion was hherent hh the phntffs "orghalposibon". The defendantneed
notput the phhtff h a posion better than hi orherorghalposion. The
defendant B Iabk for the hjires caused,even fthey are extrem e, butneed
notcom pensate the phntff orany debiliathg effects of the pre -existhg
condibn whih the pEBhtffwoull have experenced anyw ay. The defendant
¥ bk forthe additbnal dam age butnot the pre-existhg dam age: C ooper-

S tephenson, supra, atpp.779 -780 and John Munkm an, D am ages for
Personalhijires and Death O™ ed.1993),atpp.39 40.Lkew Be fthere & a
m easurablk rek thatthe pre-exsthg condibn woull have detrin entaly
affected the plaintiff in the future, regardless of the defendant’s negligence,
then thi canbe @ken nto accounti reduchg the overmIllaward: G raham v.
Rourke,supm@;M akc v.J C .Hutton Popretary Lid., supmra ; C ooper-

S tephenson, supmr, atpp.851-852. Thi & consEtentw ih the genermlmke
that the pBhtfm ustbe retumed to the posibn he woull have been 1, w ih
allof is attendant risks and shortcom hgs,and nota betterposion.

Nonfypecuniayy dam ages are awarded © com pensat the phnhtff Prpan,

suffering, bss ofenpym ent of life, and bss ofam enities. The fiam ework forthe

assessm entofnonfypecuniary dam ages was outined by the CourtofAppealn

Staplkyv.Helpkt 2006 BCCA 34:

B6] The nexhaustive Istofcomm on actors cied h Boyd v.Hands, 2004
BCCA 146] that nflience an aw ard of non -pecuniry dam ages nclides:

@) age of the phhtff;
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b) nature of the hijiry;

() severiy and duraton of pah;
@) dsabilty;

() em otbnalsufferng;and

() bss orin paim entof life;

Iwoul add the ©olbw hg factors,alhough they m ay arguabl be subsum ed
1 the above Ist:

@) In paim entoffam iy, m artaland sochlrhtonshps;
() m paim entofphysiraland m entalabilites;
() bss of Ifestyle; and

0 the phntffs stotem @s a actorthatshoul not, genemly
speakng, penalze the phntff): G Ang v.C hyton, 2005 BCCA 54.

fl90] The defendants acceptthatthe MVA caused orm ateraly contrbuted to the

plaintiffs neck injury which resulted in surgery. W hie the phntff did have som e pre-
existihg com prom ise of thatarea, D r. Shuckett ophed that ittook the MVA t© convert
the phRtff hto a patentw ih neurobgic sym ptom s and the need orneursurgery of

his neck.

fl91] The issue ofwhether ornotthe phntff suffers fiom TO S is com plicated.Dr.
Sa¥ian and Dr. Caillerdiagnosed the phntffwih TOS as did the chiopractor, Dr.
Krl Dr.Dostcrtcized D r. Salvian’s physical examination of the plaintiff and Dr.

Caillier's nerve conduction study techniques.

fl92] Dr.Shuckett, n herphysical exam nation, did notfind any com peling
evidence ofTO S .D egpite that finding, she was prepard to say during herevidence
attralthatthere was a pobabilty that the phhtffwas sufferng fiom TOS .

193] Allofthe expertwinesses did agre thatin oderto diagnose TO S there has
to be a physical exam hation, a history aken fiom the patient, and nerwe conducton

studies.
194] Allofthe expertwinesses ako agred that the phntff suffers iom MPS.

fl95] The onus is on the phnhtff © prove on a babnce ofprbabilites that he not
only suffers fiom TO S butthatitwas caused by the MVA .M any ofthe factors that
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kad to a diagnosis of TO S are subpctve and com e fiom the patent. i my view, as
Isad, the phntffs evidence wih regard © his subpctive com phts has © be
viewed with caution. Ido notsay this because the phhtff is delbemtel Bbrcatng
evidence butmther that he is prepard to el the experts what they wantto hear.
partdculr, the evidence rehthg to the numbness 1 the phhtffs 4th and 5t fingers
which is In porant to a diagnosis ofTO S is firstm entioned by the phhtf oD r.
Sa¥ian on August21,2013 some 18 months afterthe MVA .

fl96] W hik TacceptthatDr.Sa¥ian and Dr.Caillerwere h a betterpositon t©
diagnose TO S than Dr.Dostbecause they perfom ed physicalexam hations on the
phntff, Tam notsatsfied that the phntffs history which he gave o them was

accurate.

197] TIacceptthatthe phRnhtff is sufferng fiom MPS as a resukofthe MVA .Ido not
acceptthathe is suffering fiom TOS .

98] Shordy after the MVA, the phnhtffbegan to comphin to D r.M acLeod about
symptom s rehting t© his psychobgical sate.D r. Anderson diagnosed the phntiffas
sufferng fiom a maprdepressive disorderas wellas persistent som atic sym ptom

disorer.

fl99] Dr.Levh, on cross-exam hation, conceded that the phhtffwas suffering fiom

depression @beitm id).

R00] 1 his medicokgalreport, D r.Levin hitaly ophed that the phhtffwas not
sufferng fiom any m entaldisorders.However, he was not Ih possession ofalthe

docum ents rehthg © the phnhtffs njires prorto his exam nation ofthe phntf

P01] h myview,Dr.Andersont opiibn is based on a full review ofthe avaibbk
records as well as an interview whereas Dr. Levin's opinion nitaly was not. Iprefr

Dr.Andersons evidence brthat reason.

R02] Ifind thatthe phnhtff is suffering fiom a m aprdepressive disorderas welas

a persistent som atic symptom disorderas a resukt ofthe MVA.
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03] Both Dr. Shuckettand D r.M cKenze opined that the plaintiff's right hip injury

was caused by the MVA.

R04] Between July 27,2000 and O ctober9, 2002, the phntf had three separate
W CB chins.W hik the maprty ofthe W CB docum entaton refers t© bwerback
njires, there are ako a num ber ofnotations relating to the plaintiff's hips as wellas

pai down his right kg.

R05] There isno otherdocum entation orevidence that the phntfwas sufferng
fiom any hip pobkm s aflerO ctober9,2002 and priorto the MVA .The evidence
does discbse that the phhtffwas working as a bcksm ih aflerO ctober 9, 2002 as
wellas rapproxin ately 15 months as a tow tmck driverbefore the MVA . This
evidence suggests thatthe phhtiffwas nothaving any symptom s rhthg to his
hps.

P06] Dr.Shuckett does comm enton the defom ity ;n the pAaintiffs hips.She opined
that there is a rrasonablk chance thatthe phhtff had som e dam age © his Bbrum
priorto the MVA .She ako ophed thata person wih an asym ptom atic Bbmaltear
and this defom ity FA D has a 30% to 40% chance ofdevebpihg symptom s ofa

Bbmltearby the tin e they are 45 years ofage.

R07] Dr.Comnelpmvided a m edicokgalrportreview g the In aghg of the
phntffs hips.He did not testfy. His reportis not ckaras o whether the
perentages he provided are Pr ndividuak wih FAIwho willdevebp a BbmalEksbn
I any event over tin e orwhether these perentages appl t© a person wih an

asym ptom atic BbmlEksin which w il then becom e sym ptom atic.

P08] Based on allthe evidence, | find that the plaintiff's right hip injury was caused
by the MVA.

R09] The evidence does notrevealthat the phhtff had a Bbmltearprorto the
MVA .Ido notfind thattherr is a m easummbk rsk that the pre existing conditon of

FATIwoul have detrin enaly aflected the phRntff i the future.
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P10] Asa msukofthe MVA, the phtff suffered a significantneck njiry which
requird surgery, a sinificant njiry to his righthip which willkel requie sumery,
MPS,chonic pahn, and depression.Based upon the cases provided by both partes
and the factors as outlned 1 Staplky, the apprpriate am ount for non-pecuniry
dam ages is $100,000.

PastW age Loss

P11] The phnhtfhas notretumed © work shce the MVA.

R12] Compensation orpastbss ofeamihg capacity is based on what the phhtff
would have, notcoul have, eamed but orthe hjiry thatwas sustahed: Rowe v.
BobellExpress Lid. 2005 BCCA 141 atpam.25;M .B .v.Brtsh Colum bia,2003
SCC 53 atpam.27.Pursuant to .98 of the hsurmnce Vehick)Act RS B L .1996,
c.231,a phhtff is entitkd to recover dam ages only forhis orherpastnet inhcom e
bss.This m eans that n the ordiary course, the courtm ustdeduct the am ountof
hcom e @ax payabk fiom bstgross eamings: Hudniukv.W arkentin, 2003 BCSC 62.
1 addidon, a phAnhtffhas an obligaton © take allrerasonabk m easures to reduce his

orherbss: Gmham v.Rogers, 2001 BCCA 432 atpam.35.

R13] Both partes agree that the approprate figur based on the evidence woull
be that the pAnhtff on average woull eam approxinatel $3000 permonth as a ow
tmick driver. The partdes have ako agreed thata 20% deduction orincom e @ax and

other com pukory deductions woull be approprate.

R14] From the date ofthe MVA to the date ofthe tralis approxim ately 28 m onths.
Calubthg a bss of$3000 permonth I ncom e m ulbdplied by 28 months resuls hh a

bss ofpastihcom e 0f$84,000.

R15] The defendants have amued that the phntff has aikd t© m itgate his bsses
bynottekhg allavaibbk treatm entm odalides and thathe coull have been eaming

som e lncom e fiom repairdng com puters.
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R16] The defendants arue that there shoull be a 20% discount for the phntffs
Bilire to m idgate his bsses.

R17] Idonotaccede o the defendants’ argum ent that the phhtff has acted
unreasonabl In the m anner lh which he has apprached and accepted m edical
treatm ent. The phAntffhad a sgnificantneck njiry which required vasive suryery.
He is ako suffering fiom depression which, despie the fact thathe was com phhhg
of this depression shortdy afterthe MVA ,his fam ily doctordid notreferto a teating
psychitdst untdlM ay 2014 .He suffers fiom M PS and has a significanthip nijiry.

The phntff is ako on sttong narotc pahm ediche.

18] Basedon althe evidence, Ido notfind that the phntff has acted
unteasonabl In the m anner lh which he has apprached and accepted m edical
treatm ent. | also did not find that the defendants have proven that the plaintiffs

dam ages woul have been reduced had he acted masonabl.

R19] Given the mijiries thatthe phntfhas been dealng wih, there is no queston
thathe coul nothave retumed back to work as a ow tuck opemtor. Tacceptthat
he coull have eamed som e m oney repairng com puters shce the MVA . Based on
the finctional capaciy reportofM s.Tencha, the phnhtf had m il cbserved
finctional In imtons wih regard © sithg.He was noted to be abk t© sit
continuously forapproxinatl 90 m hutes and overaIl throughout the assessm ent t©

be abk o sitorapproxmatel 180 m nutes.

20] Basedon allthe evidence, hmy view , the phitff coull have worked
approxim attl two hours a day repalring com puters ateven a nom halmate of$10 an
hour. This woull am ount t© approxim ateld $400 a m onth. O ver the 28 m onths this

woul amountto $11,200 n lncom e.

R21] The phnhtffs gmoss hcom e overthe 28 m onths woull have been $84,000.
The phBntff coudl have made $11,200 in that tin e fram e.D educting thatam ount
from the $84,000 resuls In a pastwage bss 0f$72,800.Appyng a 20% deducton
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orncom e @x and other com pukory deductons resuls n a netwage bss of

$58,240.

R22] TITaward the phntff the amountof$58 240 orpastwage bss.

Loss of Future Eamg Capacity

23] The phnhtffs prognosis w ih regard t© his depression is guarded.

R24] Dr.McKenzie has recomm ended that the phihtffbe refened to a specilst
brpossblk surgery on his righthjp .D r. Shuckett has ophed that the phnhtfmay
requie hip rephcem ent surgery h the future because of the njiry © his righthip

caused by the MVA.

R25] W hik Iacceptthatthe phntff hjired his righthi I the MVA , the factthat
Dr.McKenzie and Dr.Sa¥ian noted his gaitto be nom al cbuds the actualseverity
of the righthip Iln imtons. A tthis pont, the prognosis w ih regard to the phntffs

rghthip is unckar.

P26] h Sendherv.W ong,2014 BCSC 140 atpams.174-176,M r. Justice
Verhoeven summ arized the wo possb e appraches to the assessm entofbss of

future eaming capacity:

[L74] Ther are wo possbk approaches t© assessm entofbss of uture
eamig capacity: the "eamigs approach" from Palbs and the '"capialasset
apprach" h Brown. Both approaches are conectand w illbe m ore or kss
approprate dependihg on whether the bss h queston can be quantfed n a
m easurmbk way:Penen v.Lahr, 2010 BCCA 140, atpara 12.

[L75] The eamngs approach nvoles a form ofm ath-orented m ethodobgy
suchas: () postulhthg am hin um annualicom e bss or the phAntfs

rem ahhg years ofwork, m ulplhg the annualproected bss by the num ber
ofrem ahhg years and cakubhthg a presentvalie; or (i) awardng the
phntfs entire annual hcom e ora yearortwo:Palbs;G ibert, atpam 233.

[l76] The capialassetapproach hvoles considerng factors such as
whetherthe phhtff () has been rendered kss capabk overall ofeaming
Ticom e from alltypes ofem pbym ent; ) & kssm arketebk orattractive as a
potentalem pbyee; (i) has bstthe abilty t© take advantage of allpb
opportunies thatm ghtothemw e have been open; and () B kssvaliabk
o herselfas a person capabk ofeamihg hcom e h a com petitive Bbor

m arket: Brown; G ibert, atpara. 233
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R27] The phnhtff is presently notabk t© work athis pb as a tow tuck opemtor. T
surgery on his hips is a realistic option thatm ay resole m ostofhis finctional
Im tmtons. There is evidence thatthe waitto see a spechlstcoull be anywhere

fiom three months to two years.

28] There is evidence fiom Dr.W alace and M s.Tencha thatthe phntffhas
vocational Im ifations and has been rendered kss desimbE hh the marketphce asa

resulk ofhis njires fiom the MVA.

R29] Ther is ako evidence thatthe phntff willkel require hip surgery and
possbl a hip rephcem ent I the future.

R30] These factors have to be temperd by the factthat, hmy view , the phintff
has been kss than orthright about the severty and in pactofhis righthjp njiry. I
am specificaly refenng to the ghring discrepancy between the phintffs
presentation as o his ability o wak and the evidence ofDr.M cKenzie and Dr.
Sa¥van.

R31] Iako considerthatthe phntffpersisted with his bcksm ith busihess venture

fora number ofyears despie the actthatitwas a ailng enterprse.

R32] Takhg mto account the above noted factrs, the phnhtff has established a
din mished capaciy t© eam ncome. h my view an appropriat award woul be wo

years annual lncom e or$72,000.

Loss ofHousekeephg Capacity

R33] The bss ofhousekeeping capaciy is an established head ofdam ages.See
Dykem an v.Pomhowski, 2010 BCCA 36 atpam.28.

R34] Thad considermbk difficuly wih the evidence ofthe phnhtff and his wife wih
regar © househol chores. h my view , they conttadicted each otheras to what
thelr respective oks were. Ican acceptthat the phintff is no bngerabk to perfom
som e ofthe outside household m anhtenance. A nom halaward of$8,000 is

approprate.
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Future Care Costs

351 The purpose of an award for future cost of care is “to compensate for a
fnancial bss reasonabl hcuned o sustam orprom ote the m entaland brphysical
health of an injured plaintiff”: Ericksonv.Sibl,2012BCSC 1880 atpam.316.The
basis orsuch an award is whatism edicaly jistified and reasonabk based on the
evidence:M ilna v.Banrsch (1985),49 B C LR. 2d) 33 at84 (S C.); Spehar
Guardin ad liem of) v.Beazky,2002 BCSC 1104 atpam.55.

R36] Dr.Shuckettand Dr.Caillierrecomm end thatthe phhtff attend a pan cinic.
This is rrasonabk given the depression,neck pain,MPS ,and hip pan thatthe
phBntff is experiencing. Exhbit7 in this proceedng is a notice t© adm itwih regarxd
to the costofthe panh cinic.This has gone unchalenged by the defendants. Ioxder
that the defendants pay to the phBntff $20,543 68 orhis attendance ata pai cinic.

R37] Beyond the costofthe panh clnic, the phAnhtff has suggested that additonal
future care costs shoull be kftto the partes © detem ine which costs are

com pensabk 1 this action because som e — though notall— are covered by Part7 of
the hsumnce Vehiclke)R egulhtions and thereore notcom pensabk through the tort

process.

P38] Iwilaccede o this suggestion. The partdes have kave appy ome t©
determ ne the appmprate additonalcosts offuture care ifan agrem ent cannot be
reached.

Conclision

£39] The phntff is entitkd to the ©DIbwhg award fordam ages:

a) Non-Pecuniary Loss: $100,000
b) PastW age Loss: $58,240
¢) Loss of Future Eaming Capacity: $72,000

d) Loss ofHousekeeping Capacity: $8,000
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e) PainClni: $20,543 68

Total® $258,783 68

RP40] The phntff shallhave his costs atscak B.

‘RS .Thdak, J’
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