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IN THE SUPREM E COURT OF BRITISH COLUM BIA

BETW EEN: )
)

LEW IESE GERBRANDT ) REASONS FOR JUDGM ENT
)

PLAINTIFF ) OF THE HONOURABLE
)

AND: ) M R.JUSTICE HUNTER
)

JAM IE RAY DELEEUW ) (IN CHAM BERS)
)

DEFENDANT )
)

AND: )
)

INSURANCE CORPORATION OF )
BRITISH COLUM BIA )

)
THIRD PARTY )

APPEARANCES:

DICK BYL -CounselforthePlaintiff

JAM ES A.HORNE,Q.C. -CounselfortheThirdParty

JAM IE RAY DELEEUW -Notpresentorrepresented

DATE OF H EARING:M onday,April24,1995

1 The plaintiff, Lewiese Gerbrandt (Gerbrandt), was

injured while driving a motor vehicle on April 10, 1994 near Salmon

Arm, B.C. when she came into a head on collision with a vehicle

owned and driven by the defendant Deleeuw. She makes application

by Rule 18A for judgment against Deleeuw on the issue of liability

with damages to be assessed.

2 At approximately 9:30 p.m. on the evening of April 10th

Mrs. Gerbrandt was driving a blue Plymouth van northbound on Notch
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Hill Road near Salmon Arm. Her husband was in the front passenger

seat and her son in the rear passenger seat. All were wearing

seatbelts. They were returning home from a visit with friends. At

that visit they had consumed coffee and tea. Mrs. Gerbrandt was

driving at a speed between 40 - 50 k.p.h. in a 60 k.p.h. zone. The

visibility was good as well as the weather and the road surface was

clear and dry. Mrs. Gerbrandt's vehicle's headlights were on low

beam and operating satisfactorily.

3 Mrs. Gerbrandt observed car headlights approaching her

from the opposite direction heading south on Notch Hill Road

towards an intersection on that road. Mrs. Gerbrandt was then

proceeding north toward that same intersection. Mrs. Gerbrandt

estimated that the other vehicle was proceeding very fast and

certainly much faster than she was driving her van. As the other

vehicle approached (operated by the defendant Deleeuw) she noticed

that it was weaving from the northbound to the southbound lane. At

that point on the road there was a double solid yellow line

dividing the north and southbound lanes.

4 As Mrs. Gerbrandt approached the intersection and noticed

the weaving of the Deleeuw vehicle, she braked her vehicle. She

describes what happened next in paragraph 12 of her affidavit:

"ThattheDeleeuw vehiclewasnow cominginmylaneoftraveldirectly
towardsmeasIwasenteringthecorner.Ithoughtofturninghardtothe
righttogointotheright-sidedditch,butIinstantlyrecalledthattherewas
a bank and a telephone pole in thatlocation,and there had been a
previousaccidenttherewheresomeonehad been killed. Theaccident
occurredrapidly,andIdidnothaveachancetoturntotheleftortothe
righttoavoidcollidingwiththeDeleeuw vehicle.Thepointofim pact
wasinmy(northbound)laneoftravel. Irememberasmashandbeing
jolted.M yhusbandwasflungonmylap.Hedidnotanswermewhen
Icried outhisname. Iremembered m y son Caleb in therearseat. I
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turned aroundcalling hisnameandIsaw him flung overthebackseat,
withhisheadback,hisfacesplit,andagreatdealofbloodonhisface.
Icalledhisnameandtherewasnoresponse..."

5 Cst. Chafe, a motor vehicle accident investigator with

considerable experience, attended the scene shortly after the

accident. He made certain observations and took measurements. He

noted scuff marks, gouge marks and skid marks. He completed a

"Collision Analyst Investigation Report". He said the following in

paragraph 6 of his affidavit:

"ThatasaresultoftheobservationsandinvestigationsthatIperformed,
particularsofwhicharesetoutinExhibit"A",Iformedtheopinionthat
thepointofimpactbetweentheDeleeuw pick-uptruckandtheGerbrandt
van occurred at37 to 38 centimetres from the centre ofthe painted
doublesolidlineinthenorthboundlaneofNotchHillRoad,namely,in
the lane oftravelofthe Gerbrandtvehicle. Ihave also come to the
conclusion thatthe frontdriver'sside ofthe Deleeuw vehicle and the
frontpassengersideoftheGerbrandtvehiclecameinto contactatthe
momentofimpact."

6 Mr. Deleeuw in his affidavit "could not say where the

point of impact occurred". He had consumed alcohol prior to the

accident. In the opinion of one of the police officers Mr.

Deleeuw's ability to operate a motor vehicle was impaired by

alcohol. He noted a strong odor of beer about Mr. Deleeuw and that

he had watery eyes which he appeared to be unable to focus, that he

had slurred speech and was unsteady on his feet. Another

constable, a qualified breathalyzer technician, performed a

breathalyzer test on Deleeuw which produced two readings, one of

210 milligrams of alcohol in 100 millilitres of blood and the other

200 milligrams of alcohol in 100 millilitres of blood. Mr. Deleeuw

admitted to being the operator of the vehicle which struck the

Gerbrandt vehicle.

19
95

C
an

LI
I4

07
(B

C
S

C
)



4

7 At the request of the third party the technical

investigation of this accident was conducted by Timothy S. Leggett,

an accident reconstruction engineer. He draws the following

conclusions on page 9 of his report dated April 1, 1994:

"1. Based on the interpretation on the accidentsite data,and the
vehicleunderbodydamage,theDeleeuw pickupwasstraddling
the centerline forquite some distance,with its leftbumper
approximately.3m intotheoncominglane.

2. The Gerbrandt van was undergoing a severe avoidance
manoeuvre,swervingintotheoncominglane,atthemomentof
im pact. Theleftportion ofthevan wasin theoncoming lane,
with therightfrontportion atthecenterline. Therearofthe
vehiclewasstillinitsoriginallaneoftravel.

3. Ifthevanhadstayedinitsoriginallaneandhadsimplytravelled
closerto thefog line,no contactwould haveoccurred. There
was,aswell,agravelshoulderattheeastportionofthehighway,
whichcouldhavebeenusedforasafevehiclepass."

8 It seems clear from the evidence that it was the front

drivers side corner of Deleeuw's vehicle which came into contact

with the front passenger side corner of the Gerbrandt vehicle.

9 Counsel for Mrs. Gerbrandt submits that there are two

possible conclusions. Either the impact occurred in the northbound

lane or Mrs. Gerbrandt, in the agony of the collision, made a last

second swerve as a result of which the accident occurred in part in

the southbound lane. Mr. Byl, on behalf of Mrs. Gerbrandt, submits

that this was a move "in the agony of collision", by Mrs.

Gerbrandt, and does not constitute negligent conduct by her, rather

the fault of this accident lies wholly with Deleeuw.

10 An often quoted summary of the law concerning the agony

of collision is found in an old text, Huddy on Automobiles, 7th
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Ed., page 471 and page 335 (this passage is relied upon by the

Saskatchewan Court of Appeal in English v.North StarOilLimited (1941) 3

W.W.R. 622 (Sask. C.A.) and Reineke v.W eisgerber (1974) 3 W.W.R. 97

(Sask. Q.B.)):

"Undercircumstancesofimminentdangeranattempttoavoidacollision
byturningone'scourseinsteadofstoppingthevehicleisnotnecessarily
negligence.Oranattempttostopwhenaturnwouldhavebeenamore
effectivemethodofavoidingthecollisionisnotnecessarilynegligence
...onewhosuddenlyfindshimselfinaplaceofdangerandisrequired
toconsiderthebestmeansthatmaybeadoptedtoevadetheimpending
dangerisnotguiltyofnegligenceifhefailstoadoptwhatsubsequently
anduponreflectionmayappeartohavebeenabettermethod,unlessthe
emergency in which he finds himself is broughtaboutby his own
negligence."

11 In Gill v.C.P.R. (1973) 4 W.W.R. 593 Mr. Justice Spence

speaking for the court said the following:

"Itistritelaw that,facedwithasuddenemergencythecreationofwhich
thedriverisnotresponsible,hecannotbeheldtoastandardofconduct
whichonesittinginthecalmnessofaCourtroom latermightdetermine
wasthebestcourse..."

12 It was dark at the time of this accident and Mrs.

Gerbrandt was driving into a curve. Mr. Deleeuw was approaching

from the opposite direction. She noticed that he was weaving - she

thought over the center line. She was in a quandary as to what she

should do. Her first thought was to pull off the road to her right

and then she remembered that someone had been killed driving off

the road at that location. She is unclear as to what she did next

but the accident reconstruction, including the skid and scuff marks

on the road surface and the location of the major damage to both

vehicles, confirm that she turned suddenly to her left, likely with

the hope that the Deleeuw vehicle would pass by on her right.
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Unfortunately for her and her family, that did not occur. She was

clearly in an emergency situation. The law does not expect the

same care from a driver in such a situation as it does from a

driver in normal driving circumstances.

13 Counsel for the third party relies, amongst other

authorities, on GillEstate v.Greyhound LinesofCanada Ltd. 21 B.C.L.R. (2d)

324. The circumstances in that case in my opinion are quite

different from those at bar.

14 I find no contributory negligence on the part of Mrs.

Gerbrandt. Deleeuw is wholly responsible for causing this

accident. Judgment will be for Mrs. Gerbrandt on the issue of

liability together with the costs of this application.

"Hunter J."
HUNTER J.

Kamloops, B.C.
April 25, 1995
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