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htroduction and O verview

L] Thi acton & a chin fordam ages forpersonalhjires and rehted fnanchl
bss arshg fiom a m otorvehik accienton January 22,2013 . Atapproxn ately
500 pm .on thatday the pBhtfwas drivihg to work h his Chevioktpickup tuck
when he was nvoled 1 a head-on collisbn wih a M excedes SUV driven by the
defendant. Labilty forthe accidenthas been conceded butthe nature and extentof
the phAntfs hijires and the enttlem entto and quantficaton ofdam ages are very

much I ssue.

R] The case wentt traln Prince G eorge durng the week ofDecem berl2,
2016, and conthued fora furthertwo days on April6—7,2017. Judgm entwas
reserved. Forhealh reasons the traljidge has been unabk to com pkte the
Jidgm ent. On Septemberl1l,2017,ChikfJustice H hkson orderad exm ero m otu

thatthe m atterbe assined to m e to render the writen jadgm ent.

B] I preparng this judgm ent, Thave had the benefitof the TralR ecord, all
docum ents m arked as exhbis, the recordng of the tralproceedg as wellas

w riten tanscrits of sam e, the w ritten subm &sns of the partes, the tralnotes and
an early dmfrof the judgm entprepared by the traljidge. I preparng these
reasons, Thave read and consiered allofthis m aterk], as wellas the cbshg

argum ents and books of authorites subm ited by counsel

The Plantff's Testim ony

@] Mr.MankywasbomonMarch 5,1976. Hewas 37 years old atthe tm e of
the m otorvehile accidentand & 41 years od today. The accidentoccuned three

yvears and 11 m onths before the com m encem entof tral.

5] M r.M anky was raised h Q uesneland conthues to Ive th thatcom m uniy.
Aftergmmduatng fiom high school, he m arried and had two chidren. He has been
separted forsom e years and now lves w ih his gilfrend and wo ofher three
chidren.
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bl M r.M anky graduated grade 12 fiom Conelieu Secondary School Q uesnel
Secondary School) 1 1994. He obtahhed a Chss 1 drivers Icence n 1995, after
com pkthg a drivihg course through Shawnee D rving Schoolin Langky. M ostof
hi work sgkillk have been kamed nfom ally on the pb overthe years as a weller,
m echant s heber, sawm fllequim entopemrmtor, tuck drverand heavy equim ent
opermtor. h additbn to sawm illand weldhg equijm ent, he has amed how t©
opemte bgghg trucks, dum p trucks, bw bed trucks, snowpbw s and heavy

equpm entsuch as baders, Caterpilkrs, excavators and backhoes.

[7] From 2011 t© 2014,M r.M anky worked as a tuck driverand heavy-equim ent
opermtorforD .Goodw n & Sons, a bgghg mad m aihtenance contractor. Th 2014,
he worked as a bgghg truck driver for hwood Truckig, dohg hterm Mhaulng at
the W estFraserM illh Quesnel. He kftthatpb afferapproxin ately six weeks t©

P hk cunrentem pbyer, G odsoe Contracthg workig as a bgghg truck driver.

B] M r.M anky frequently works forup to 14 to 15 hours a day and som etin es
m ore than fve days a week, exceptdurng the spring break-up perbd when hi

hours ofwork are approxin ately eghthours a day.

B] M r.M anky's pre-accientrmecreatonalactivites hclided fishihg and hunting
when he had the tin e, akihg outhi fourwheelkr, usihg his com pound bow , and
phyhg drum s atthe church. Househol tasks hclided shovellng snow , chopphg
firewood, m ow g the Bwn, ckarng weeds and hedbhg outh the garden, as wellas
som e contrbutbn towards dong the dishes and hundry. These activites have been
m ostly curtailed, fnotelm hated, because ofknee and h pain.

[[0] Asa resulofthe collisbn, the aitbag n M r.M ankys tuck was depbyed,
hithg hin © the face. He testfied thathe mm edately feltexcruchtng panh n hi
rghtknee aswellas pah 1 hi righthip, chest, rbs and face. He was taken by
am bulnce to the G R .BakerM em oralHospialh Q uesnelbuttherafterwas
tansfened to the Universiy HospialofNorthem B C . hh Prince G eorge so that

sumgery could be perform ed on hi knee. He had sustahed a comm huted flacture
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ofhs rghttbaAlphteau. Thik was surgially reduced and then fixated w ih a bckig
phte.

[L1] Folbwig the knee surgery, M r.M anky was non-wehtbearng for

approxin ately sk weeks. He recupemated athom e where a hospialbed, wheekhair
and spechlzed equim entfortoikethg and bathhg were hstalked forhin . He was
alko provied w ih som e housekeephg serwites durhg thi perbd to assistw ih

m ealprepamton and ckanhg. Hem ahl used crutches to m ove around, alhough
he testfied thathiaIy he spentm ostof the tin e h his Ivihg room . He used
TyEkenol3s and Advilforpan. The surgicalstapks were rem oved atthe Prnce

G eorge hospialapproxin ately fourweeks olbw hg the surgery.

2] W ih the benefitofphysbtherapy and exercie, M r.M anky gradually began t©
phce weihton hi rghtkg. W hen dohg so, he offten experienced a panhful
"ooppihg"phenom enon 1 hi hip, sin ibrto crackihg one s knuckkes, som ethihg that
conthues t© thi day. He receved sk physbtherapy sessns butdid notconthue

physbthermpy because, he says, he was unabk t© afford i

3] Mr.Manky retumed to work hh June 2013 drvihg a graveltmuck and backhoe
forhi prevbus em pbyer, Goodw hh & Sons. Thatem pbyerhad a contractw ih

W estFmaserM ik to perform m ahtenance on bggihg mads. He testified thatiwas
harderto retum to drving than he expected. hially he was som ewhatscared t©

drive butgradually overcam e these feelngs.

4] Mr.Manky said he found itphysically chalengihg to work w ith his knee and
hi pahn;sithg Oor bng perbds and operathg a backhoe was hard on his hp, bw
back and neck/houlters. Som e of the bgghg rads on whith he was perform hg
m ahtenance woik were very rough. He had a discussin w ih his boss about
workhg fewerhours durng the perbd June t© Septem berof2013; howeveri the
falland w hterhe resum ed hi pre-accilentregin e of14 t© 15 hours perday atkast
five days a week. On cross-exam haton, M r.M anky acknow kdged thatthe pay
records from hi em pbyer hdiate thathe eamed atkastas much ffnotm ore than

usualn the himlperobd olbw hg his retum © work.
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[[5] M early2014 the em pbyers contractw ith W estFraserM ils was curaiked.
Mr.Manky mmedbBttl wentto work drivihhg or hwood Trmickihg atthe W estFraser
Mil MMay 2014 he comm enced em pbym entw ih hi presentem pbyer, G odsoe
Contactng, another bgghg contractor n Q uesnelforwhom he drove @nd

conthues to drive) a bgghg tuck.

[l6] Drvhg a bgghg ttuck requires M r.M anky t© drive t and from 1=m ote
bgghg bbcks, nothfrequently som e 500 t© 600 kibm etres perday. The bng hours
ofdrving cause pah n both the rphtknee and hip, pan whih by the end of the
workday he says & "unbearmbk". The w hter i worse than the summ eras the cold
weatherseem s to ntensify the pan. The knee & ako unstabk and has "given out"
on severaloccasbns,which m akes an aleady dangerous pb even m ore
dangermus. Perfom hg heavierdutes such as repeatedly hstalihg wappers and

chans & diffitult.

[L7] Mr.Manky has conthued to work fulltin e notw ithstandng the pain and
Im tatons caused by hi rghtknee and rghthp. He confim ed thath® ax retums

accuratel refecthis annualicom e:

Taxaton Year Taxabk T'4)
Thcom e
2008 $ 62,727 .00
2009 $ 63,257.00
2010 $ 62,893.00
2011 $ 82,224 00
2012 $ 92,732 .00
2013 fyearofMVA) $ 62,998.00
2014 $ 76,824 .00
2015 $ 96,890.00
2016 $ 100,000.00
est.)

The 2016 tax retum was notproduced attral. However,M r.M anky's O ctober31,
2016 paystub,whith form ed partofExhbit2 atthe tral, stated a YTD eammgs
fgure of$84 442 .73 . Thi refkects average m onthl eamigs of$8 400 and hence
estin ated eamigs ©r2016 n the am ountof$100,000 & an approprate and

possbly conserwative fgure.
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18]

The In plicatbns ofM r.M anky's hjires forhs future em pbym entare amapr

concem t hin and are the m apprisue h dipute n this ral. They are neatly

summ arzed h hi testin ony on the firstday of trial:

9]

... And now wih my rghtknee and my righthip, th’s has umed hto an
extrem ely dangerus Pb form e and especaly 1 the bgghg bbck ... Due to
the ... hstabilty ofm y knee and akom y hp.Ive had m y knee g¥ve outon
severmloccasbns. kseem s t© be getthg worse as tin e goes on.The hp
pan and the rghtknee paih are getthg worse ... these hjiries have putm e
hto a posibn where Iam very scared and unceran aboutm y future,
espechaly n the bgghg hdustry and forthe am ountoftin e thatIw illbe abk
to even conthue dong th® Pb.... Itis a huge concern for me.Even atth®s
ponhtrghtnow, alm ostouryears afterthi accident, Tknow how diffcultitis,
Ike forthe pan hmy knee, the pah nmy rghthp.Iknow how diffcultis to
keep dohg thi Pb.The future & scary.Iam 40 years od and Tam gohg t©
have to work untl, you know , 60, 65, 70 years od.Icanti aghe behg abk
to do thatw ih these hjires overthe next20 plis years.

M r.M anky was extensvely cross -exam hed both genemIly and alko w ih

respectto statem ents m ade athi exam haton rdiscovery conducted n

Septem ber2015. I the cross-exam haton M r.M anky stated orconfim ed:

e he has had neckpan a few tin es a m onth eversihce a prevbus m otor
vehitke accidentwhen he was 15 years ofage, pan thatsom etin es takes
two orthmee days t© go away;

e he experiences bw back pan a few tin es a m onth, whih can ako hstfor
a few days. Them an cause ofthe back pan & drving;

e nsofaras hi knee and hp pan & concemed, he has good days and bad
days butgenemly speakihg the condibn has phteaued and does not
appearto be getthg worse;

e hi future work phns are t keep gohg w ih his present bgghg truck
drivihg b as bng as he can;

e knee and hp panh has notprevented hin fiom doig the pb to date. It
everythihg stays the sam e orhi conditon gets better, he w illconthue
drivihg a bggihg tuck;

e he does, however, have concems aboutbeng abk © do the pb
hdefniel;

e atone pohtwhik he was driving trucks forG ocodw n & Sons before the
m otorvehitk accident, he was thihkhg aboutkavihg the b fora driving
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Pb wih reduced drving hours, more Ikea 900 am .© 500 pm .
amangem ent, because the bng hours were In pactihg his hom e Iife and
kavig no tin e forfam ik, chores and recreatbnalpursuis;

he experiences knee and hp pah on a daily basik butsom e days are kss
panhfulthan others and the pah B more kel t© be aggravated by
probnged drivihg;

i i usually the m omihg porton of the day when there s no pah n the hp;

when he was worknhg the m ilhaulhg pb athwood, he noticed Ess knee
Bsues and kss hp Bsues and workhg 40 hours a week th thatpb was
nota concem otherthan som e difficuldes wmapphg the bad orrem ovig
debris;

presently he i abk t© do the sam e am ountofdrving both n tem s of
frequency and duratbn as he did before the accidentand n the Bsttwo
years has eamed m ore m oney than before because he i workihg m ore
hours and getthg paid m ore;

whik he has aked w ih hi giffriend aboutotheroptons such as beng a
police offcerora w idlife officer, he does notconsidersuch posions t© be
practcalgiven his knee and hp conditon;

he has nottaken any steps t© bok nto orseek outrettaihig ofany sort;

the M histry of Transporaton and hffasttucture has kegishted tin e In is
on drive tin es for bgghg truck drivers—m axin um s fordrivihg h any 24 -
houroroneweek perbd—how ever, "You can drive m ore than thatbut
you are notsupposed to";

notw thstandig hi nhijires, he has been abk to do som e physicalwork
asskthg w ih renovatbns t© hi giifriend s hom e, ubihg behihd a boat
whik on vacatbn, usihg a snowbbwert ckarsnow, and huntng;

he dd notconthue w ih physbthempy, nordi he use a knee brace as
recomm ended by Dr.M cKenzi;and

he finds thatteakihg Advilthee tin es a day does jistas good as oreven
betterofa pb ofrelevig pah than the antd-mhfEmm atory ohtm ent
recom m ended by the doctor.
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Lay W imesses

Sonny M oulson

RO0] Mr.Moukon ako drives bgghg trucks forG odsoe and works the sam e shift
asMr.Manky. He has known the phhtff forl8 years and alko worked w ith hin
before they were both atGodsoe. M r.M oulkon has 19 years'experience as a

bgghg tuck driver.

R1] He descrbed the nature ofthe woik as behg fastpaced, as them ilonk pays
the contractorsetam ountforthe muns fiom the bg sortto them ill. He said thatthey
curently kave forthe work amund 12 30 atnightand retum back at3 30 1 the
aftemoon the nextday. He said thatwork sies are dangemus phces—the mads
are uneven when ifreezes and slppery when it muddy. M ostdrivers he hasm et

do the work forthe m oney orbecause iti whatthey have grown up dong.

R2] He testfied thathe has observed thatthe phntfhas sbwed down
consiermbl shce the M VA and referned t© his kg bngerto puton tre chans
and thathi tuck & notas pristhe as itused to be. He has seen hin stretch atthe
bggnhg bbcks, butsaid the phihtffhas notasked for bngerbreaks orother

accomm odatbns from the em pbyer.

R3] T cross-exam haton,Mr.Moulkon sad thatsom e oderworkers do two rmuns
hstead of three muns, which & the num berofruns thathe and the phBntffdo
presently. He noted thatthe num berofrmns thatthe drivers can do w illako depend

on where the driver & haulng fiom .

R4] He sad thathe badsbehhd the phntfand has notseen hin &7, although
he has seen hin stretch. He confim ed thati i the standard n the hdustry, and for
G odsoe drvers, to be 1 the tuck cab whik the bad & behg baded forsafety
reasons, and because the drverhas to comm uniate w ih the baderregardng the
bgs 1 the bad. Once baded, the driver "hooks up and flps up the stakes". They

alko getoutofthe tuck when they enter "the ham m er'" o have the bgs stam ped.
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R5] Mr.Moulkon sai thathe alo has a back njiry and uses m edicaton forthe

pan.

RobertM anky

R6] Mr.RobertM anky i the phntffs father. He & 64 years od and owns three
bggihg ttucks. He no bngerdrives buthles drivers forhis trucks. He has been
hvol¥ed h the bg-haulng bushess forsom e 22 years. He has had a contactw ih

W estFmaserM ik forhaulng bgs forover20 years.

R7] Mr.Manky testified as t© som e of the physicalwork and the dangers nhvoled
1 bg haulng. He ako testfied as t© ceran differences thathe has ocbserwed 1 his
son shce the acctdent; he ¥ notk notquie as agike, he som etin es has to sitdown
because hi kg & hurthg, he & kss enerxgetic and he appears discouraged by his
condibn.

28] On cross-exam haton,M r.M anky stated thathe would have no probkem w ih
hi son com hg back o work wih hin fhe wihed t©. km htalko be a possbility
forhin t© ke overfrom hi father n due course although he stated thathe didd not
take a btofm oney outofthe com pany and he did notthihk his son would wantto

Ive on thatkvelof hcom e.

R9] On cmss-exam haton,M r.M anky alko confim ed thathi son had done som e
wellihg forhin —probably 8 © 10 tn es—shce the accidentand had been abk t©

do the work requied.

ExpertW imesses

Dr.Gerard M cKenzie O rthopedic Surgeon)

B0] Dr.McKenzk gave evidence atthe requestofthe phntff. Dr.M cKenzk &
an orthopaedi surgeon who exam hed the phhtffn 2014 and 2016 . H & reports
are dated January 22,2014,Novem ber25,2015,and April21,2016. He ako
prepared a rbuttalreport, dated Septem ber27,2016.
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B1l] M hi January 2014 report, Dr.M cKenzke s dagnosi was thatthe phntff
suffered a comm huted fiacture © the htermltbaAlphteau ofhik rghtknee. He
stated thatbecause the njury was hta-artcubrand comm huted, the phntfwas at
sniftantrisk fordevebphg osteoarthrits 1 his knee and there was alko a risk of
hi requirng a toralknee rephcem ent, although this woull kel be decades away.
He found the sok cause ofhi rightknee probkm was the M VA.

B2] Dr.McKenzk noted thatthe phhtffalko reported htem itentrghthip pan,
occumrng forto s tin es am onth and Bstihg a dayortwo. Dr.M cKenzk stated he
could notpmovide a specific dagnosik and wanted a bcalanesthetic nhpcted nto the
hi as a dagnostic bbck. Thatsaid,Dr.M cKenze stated that, h his opnhbn, the

kel cause was the MVA.

B3] T betweenDr.McKenze firstand second exam haton of the plhantdff, the
pBhtfundemwenttwo MR Is w ih hpctons—one w ih an anesthetic hpcton and
one w thoutanesthetic. Based on the fistM R I, which was w thoutanesthetic,

Dr.M cKenzi ophed h Novem berof2014 thatthe kel source ofthe phntffs hp
pah was extra artculr. How ever, afferreview g the second M R Iw ih anesthetc
and the phhtffs reports ofpah reductbn ©lbw hg the hctbn,he ophed nh hi
April2016 reportthatthe soume of the pah was htma-artculbr h nature and that
there was kel chondmldam age © the hp. On this assum pton,Dr.M cKenzke
conclided thatthe phhtffwas atrisk ofhavihg som e deterbraton of the hp 1 the
future and devebpig ostecarthrits h the hp,whith was atrbutabk t© the accident.
Dr.M cKenzk noted thatthe phBhtff reported thathe thoughtthatthe panh h his hp
was worse than before. He descrbed tas htem itent; presentforthree quarters of

the day,bestihh m omhgs and worstih evenhgs.

B4] T hiAprl2016 ophbn,Dr.McKenzie confim ed his earterdiagnosi w ih
respectto the knee; thatthe nttaartcubrfiacture © his rghtknee affected the
hterltbrlphtau. He dentfied early osteoarthrtic changes t the knee and said
twas kel thatthe progression of the osteoarthritds would be sbw due to the

am ountof phtspace rem ahig.
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B5] Dr.McKenzk noted thatthe phntffreported o hin thatthe rghtknee pan
was Imtathg and constant, and was aggravated by physialactviies. ktwas
Dr.McKenzk s ophbn thatthe phntffs knee panh was attrbutebk to the
pateIlbfem oralpah, a sm allosteophyte 1 the patelh, early degenermtive changes t©
the Piht and the hardware thathad been used t© rebuid knee. He recom m ended
rem ovalofthe hardware, whith m ay provide som e pah relefnh the shorttem . He
alko recomm ended a knee brace, weihtreductbn and strengthenig of the
quadriceps, as wellas a course of treatm entforhis pan w ih antd-hfBmm atory
m ediatbn such as buprofen. I the bng tem ,Dr.M cKenzie noted the phAnhtff
rem ans atriek fora otalknee rephcem ent, which he confim ed based on the recent

x-rays woull kel be 15 or20 years away.

B6] W ih respectto the phntffs com phnhtof bw back pan, twas
Dr.M cKenze s evidence thathe had this pan prorthe accidentand itwas not

causaly rehted to the accient.

B7] T cross-exam haton,Dr.McKenzk testfied thatthe rem ovalof the hardware
n the knee & stabhtfoward surgery thatw illalow the phhtfto use and wak on
hi kg rhtvel quickly, buthe would requie fourto six weeks offwork.

B8] Dr.McKenzk ako testfied twas his undersanding thatthe phntffhad not
foIbwed recom m endatons w ih regard t© a knee brace, quadriceps exercises, and
physbthermpy. h Dr.M cKenzk s ophbn the phntfwould beneficfrom tryhg a
ourto skxweek course ofantd-hfEmm atory m edicaton forthe analyesic aswellas
forthe antd-hfBm m atory effect. He stated there are anti-hfbm m atory m edicatons

thatare easiron the stom ach than Advil

B9] Dr.McKenzk em phaskzed thatwhik exercle & generally benefichl, the
pEBhtfneeded to ensure thatthe exerries do notaggravate his hjires. He
recom m ended thathe use a physbthermpistto design a hom e exerxcke program for

the pEhtffand a dieticiEn to assktw ih a weIhtreducton program .

2017 BCSC 1870 (CanLll)



M anky v.Scheepers Page 13

B0] Dr.McKenzk repcted the suggestbn putto hin on cross-exam haton that
referred back pain,which had been repored by the pEhtfto his fam iy physician
prorthe accident, was a source ofhis cunenthp pah. I his ophbn, the resuls of
the bbck w ih the anesthetic strongly hdiated thatthe htma-artcubrpain was from
the hp phtand thatitwas consistentw ih chondraldam age. Dr.M cKenze alko
repcted the suggestbn thatthe anesthetc from the bbck had an analyesit effecton

the softtissue around the hp mtherthan the pntiself.

Dr.M ichaelP per O rthopedic Surgeon)

B1] Dr.Pberk an orthopaedi surgeon retained by the defence t© prepare a

m ediralkgalreporton the phhtff. He exam nhed the phhtffon August24,2016
and review ed the m ediraland rehted reports on the phBhtffs conditon. H & report
I dated August24,2016.

k2] T hi htewew wih the phntdff, Dr.P perrecorded thatthe phntfftod hin
thathe had a very bad m em ory. The phhtfneverthekss recounted whathe
recalked from the accient, whith hclided the phntfreportng thathis knee was
struck by the dashboard and thatinm ediatel folow hg the accilenthe el

discom forthh his rightknee and hipp. He old Dr. P perthathe retumed to work t
approxin ately June 0f2013 as he was notgetthg any funds from IBC tom eethis
oblgatbns. The phBhtftold Dr. P berthathe retumed to driving a backhoe and

dum p truck and was alowed t©o take breaks fiom hi work when needed.

B3] The phhtfrepored to Dr.P berthat () he tred to take Adviland ant-
hfbmm atory m ediche butfinds them to hard on hi stom ach; (i) he & workhg so
m any hours thathe ¥ oo fatued t© exercise; () he has nothunted orfished as
m uch as before the accident;and () he hedbs wih som e of the heavierwork around

the house.

k4] Dr.Pperrwported thatthe CT scan taken atthe tin e of the accidentshows a
comm huted and hterltbalphteau flacture © the knee w ih depressin on the
artculrsurface and noted thatthe m ostrecentx-rays kave no doubtthatthe
phntfshows early evidence ofosteoarthritds n the knee. He ophed thatthe
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sym ptom atobgy of the knee condibn w illbecom e progressvel Iim ithg as it
deterbmates and m ay require a knee rephcem entbetween the ages of50 and 60.
Dr.P perstated thatif the pEhtfdid undergo knee rephcem entsurgery he woull
be abk to rrtum © his work as a truck driver.

B5] Cunently,Dr.Ppernoted thaton exam haton the phRhtfhad ullrange of

m otbn  both knees and he had nom alpow erand refexes h hi kgs.

k6] He found no pathobgy assochted wih the rghthp. T his ophbn, the
phBntfs hp pah maybe assochted w ih the back pah he experienced prorto the
accientand the accidentm ay have aggravated hi sym ptom obgy. However, n
cross-exam haton he acknow kdged thatiis 'wery possblk" forthe orce ofa
spniftantbbw t© the knee t© travelup the fem ur, n pactthe hp pPht and njire the
bone surfaces n the hp pht

B7] On cross-exam haton Dr.P beralko agreed thatiis comm on forcold
weatherto hcrease discom ortfeltby peopk wih arthritdc pits and thatiis
comm on forpeopk wih knee and hp pan to devebp chroni pah. He further
agreed thatsithg forextended perbds can aggravate pan sym ptom s 1 the knee
and hp.

B8] Dr.Pperacknowkdged thatprosthetic knees do nothstforeverand they
typIally have t© be rephced every 10 ©©15 years. He agreed thatn the years

kadhg up to knee rephcem ent, the knee becom es progressvely m ore panful

K9] Dr.PperagredwihDr.McKenzks recomm endatbn thatthe phhtffwould
benefitfrom weihtbss.

Dr.Duncan Laidlow (Physiatrist)

0] Dr.Laidbw I a physhtrstwho gave expertevidence forthe defence. He
conducted an hhdependentm edicalevaliaton on M arch 7,2016,and hi reporti
dated Septem ber15,2016. He prepared a supplkm entary reportdated
Novem ber30,2016, to furtheraddress the cause ofM r.M anky s righthp pan.

2017 BCSC 1870 (CanLll)



M anky v.Scheepers Page 15

bl]l] T hs fistreportDr.Lailbw reviewed the phhtffs prorm editalhktory, the
January 22,2013, head-on collisbn, mnm edAte sym ptom s, teatm entand pror
hvestatons, cunentsym ptom s and vocatbnaland genemllin Iatbns, as wellas
hi own exam haton fndhgs. He provided an ophbn respectihg the phntfs rght
knee,num bness n the rghtbwerkg, and righthp pahn.

2] Dr.Lailbw confim ed thatthe phhtfhad suffered a comm huted dsaltbial
phteau flacture o the knee n the collisbn,whith was surgialy repaied and fikxated
w ih the hserton ofhardware. Dr.Lailbw noted the phntffs m obilty has been
restored to hi rightknee buthe conthues © reportdaiy pain,which Dr. Laidbw
atrbutes to m echanicalchanges to the phtsurface. h his ophbn, the phintiffhas
sns ofosteoarthrits h his rghtknee and willlkel require a knee replhcem enth
10 © 15 years, and possbly a second knee rephcem ent htern life. He alko
recomm ended thatthe phntfobtain advice iom an orthopaedic surgeon regarding

the rem ovalof the hardware forshort-term In provem enti the kvelofknee pain.

F3] T Dr.Ladbw s ophbn, the phntfs num bness h his rghtlg was caused
by njiry to the cuteneous sensory neres atthe tin e of the knee surgery. He
reports thatthe altlered sensation experienced by the phntff i a resultofthe m otor
vehitke accidentbuthas notresuled n a bss of strength 1 the kg.

4] W ih respectto the phhtffs righthip,Dr.Lallbw ophes thatwhik itis
possble thathi rghthp panh was caused by the sttah on the abnom alknee, he
consiers thatthe greatm aprty of the panh rehtes to hi pre existhg bw back and

gmonh pan and notdue t© the accident.

b5] Dr.Lailbw testfied thatbecause the phhtffhad a "pristhe"M R ITarthmogram
e g. no sns ofwearand teari the pht,nom alx-ray, and no In iatons on
physicalexam haton € g. nom alfexbn, moaton and abducton, no in phgem ent
and no sins of tendemess, nstabilty, orostecarthris), there i no basks for
conclidnhg thatthe pkhtfhad suffered an hijiry t© hi rghthip 1 the accdent. He
disagrees w ih the opnhn ofDr.M cKenzk thatthe dagnostic bbck adm nistered by
the mdbbgit, Dr. Cafferty, suggests thatthe phhtffs righthp was hjired n the
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accient. Dr.Laidbw consilers thatprocedure t© have been fhwed: the phntffs
reports of num bness n hi foottwo hours folbw hg the hectbn ofanesthetic
hdiate thatispread beyond the hp phthto the sunoundihg structure, hclidhg
the schtic newe. Dr.Laildbw testfied thatthe footwoul have been m ore sensiie

to the anesthetic than othernerve fores 1 the kg.

B6] Further,Dr.Ladlbw does notacceptthatthe phAhtffs reportof1/10 pahn
early the ©olbw hg m omihg woul be attrbutabk t© the anesthetic as twoul onlk
hstapproxin ately five hours. He suggested thatDr.M cKenzik oughtto have
amanged fora furtherdiagnostic bbck. h Dr.Laidbw s opnhn the pan
experenced by the phntff s m ore kel refenred pah fiom the bw back or
sacroiiac phtand due o pre-existhg sym ptom s.

7] Dr.Laidlbw testfied thathe does notconsiderthe phntfshould rrtran, as
had been proposed by M r. Pow ers, because the phntffhas been abk to contnue
to work 50 t©70 hours a week as a bggihg truck driver—it i a pb he know s and can
m anage—abeiw ih som e discom fortwhen perform ng the heavierwork. I cross-
exam haton,Dr.Ladbw acknow kdged thatthe phhtffhas chronit pan but
m anht@hs thatihas notyetaffected hi abilty to work bng hours drivihg bggihg
trucks. He sadd he & notaware of the phntff alling orhurtng hin seffat bgghg

work sies, and there i no ndiaton ofknee hst@ability on exam haton.

58] He noted thatthe phntffwilbe abk to do thi type ofwork untilhis
osteoarthritis worsens, butshould be abk to resum e his work afterhe recovers from
knee rephcem entsurgery. He observes thatthere i an 80—90% success @mte w ih
such surgery. He recom m ended agahstactivites requirng bng perbds of sendihg.
hDr.Laidbw s ophhn, the phhtf s ully capabk ofperfom hg household chores,

exceptthe heavirtasks, as hi osteoarthrts worsens, untlafterknee surgery.

bF9] He recomm ended conthued rehabiltaton, wih a taher, © stengthen the
phntffs knee, core and fexbilty.

2017 BCSC 1870 (CanLll)



M anky v.Scheepers Page 17

Dr.Anthony E Ilison

0] Dr.Ellson was a genemlpracttoneri the same clinitasDr.Sm it. He saw
M r.Manky on two occasbns h April2011. Subpkctive com phhts on both occasbns
hclided back ache w ih pah rmdathg t© the hip and gron. The back had a full

range ofm otbn and alltests were nom al

Dr.Mome Sm it

bl] Dr.SmiwasMr.Manky's genemlpmacttonerfrom 2010 to 2015. HE clhical
records respectihg M r.M anky s attendances athi office were m arked as an exhbi.
He confim ed varbus subpectve com phBhts m ade by M r.M anky durng his

attendances atthe offte as wellas som e of the hvestigatons underaken.

b2] T Septtmber2010Mr.Mankywas comphBihng ofpan n the sacroilac area
of the back and mdathg nto the groinh. Thi had been going on forone year. X -
mys showed no abnom alites. i March 2011 M r.M anky com pEhed ofoccasbnal
back panh. Atthe end of Septem ber2013, eghtm onths after the accdent,

M r.M anky attended foran T BC physialexam haton. He com phAnhed ofongong

neck and upperback pan as wellas right-sided knee pan.

b3] T Febmary 2014 Mr.Manky was agah reporthg chroni bwerback panh.
September2014 M r.M anky was com phAhhg ofhpp pah. MRIrsuls wer

negative.

b4] T August2015 M r.Manky agan reported rightknee and hp pan aswellas
hstabilty, som ethihg which he had been experienchg shce his accienttwo years

earter.

b5] T Febmary 2016,M r.M anky attended fora drivers m edicalexam haton.

Thi hclided a fullphysicalexam haton hclidihg hvestiyaton ofdeficiencies or
weakness  the phts. A ©low -up vieiaton respectihg pain n the knee occuned
on Febmary 24,2016. Atthattn e M r.M anky noted thatthe pan nh the knee was

ongonhg, and thatiwas m ade worse by wakig, sitthg and drivihg. He alo
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com phnhed ofhp pan fhrng up. He stated he had been sttugglhg w ih these

conditbns form ore than three years.

Natalie Hull ConsultantO ccupationalTherapist)

b6] Ms.Hulls a registerad occupatbnalthermpistand a certfied functbnal
capacily evaliator. Atthe requestofphBntffs counsel, she perfom ed a functbnal
capacily evaliaton ofM r.M ankyon March 17,2016, and prepared a detaiked report

dated M arch 18,2016, respectihhg herfindngs and ophns.

b7] T Ms.Hulls ophbn,Mr.Manky was coopertive and partcipated n the
functbnalcapaciy testihg w ih hith kvelk ofeffort. She & confdenth® testresuls

are an accurte m easure ofhi presentphysicalcapaciy.

b8] The testhg hvoled n a varety of tasks desipned to m easure coordnaton,
strength and krance orvarbus actvides such as bendng, kneelng, lifthg,
canyng, pushing, pullng, sithg, standng, wakig and otherm otor functons.

M r.M ankys self-reporthg of functbnalcapacity was Brgel consktentw ih the
cInhitalm easures ofh®s functbnalabilites and In Iatbns detem hed by the testng.

b9] Based on the results ofherevaliaton,M s.Hullik ofthe ophin that
Mr.Mankym eets them hin um essentalpb dem ands forworkihg as eihera heavy-
equpm entopertorora bgghg truck driver. Th both cases, however, she
expressed the ophbn thathe i notwelsuied t© the probnged sithg dem ands of

eiheroccupaton.

[/0] Ms.Hullstated:

Mr.Mankys Db requies extensive sithg dem ands g¥ven thatshifts typically
exceed 12 hours h duratbn.Based on the resuls of testihg, M r.M anky &
bestsuied orseated work activiy thatalbws hin opportuniies to stand and
wak aboutevery hour. Based on the history, M r.M anky m akes attem pts
hi cunent b as a bgghg truck driver to Im tprobnged sithg t© a

m axin um of75m hutes,butnotes thatdue to the nature ofhks work, this &
notalvays possbk.Based on hi repors, he experiences sgnificant

sym ptom aggravaton and fatue, both ofwhich are m ore pronounced by the
end ofa work week.The resuls of this assessm entare supportive of

M r.Manky's concems (ie.he was found to show sins of sym ptom
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aggravaton from probnged sithg dem ands).Forthis reason ki my ophbn,
thatalhough he can perform hi Pb he & notwel-suird t© the Pb,and n
partcubrperbds when he & notabk t© take sufftientbreaks from sithg.He
¥ ako notwelsuied t© workihg very bng shifts, ie. shifts bngerthan 10
hours h dumatbn due to the am ountofsithg nvoled.H & cunent pb & lkely
o cause sym ptom aggmvatbn which willreduce hi tokrance fora
vocatbnalactivites such as househol responsbilites and kelure pursuis.

Dean Powers (VocationalR ehabilitation Consulant)

[71] Mr.Powers has been a vocatbnalrhabilitaton consulantand vocatonal
themmpitshce 1980. Atthe requestofphnhtffs counsel, he conducted a
'wocatbnaldiagnostc hterwiew "and vocatonaltestng ofM r.M anky on M arxch 16,
2016. He had a olbw -up sessbn wih M r.M anky on June 22,2016. The onk

m ediralm ateralhe was provied forthe pumposes ofhi assessm entwere three
m edialreports from Dr.M cKenzie and the FunctbnalCapaciy Assessm entof

M s.Hull He prepared hi own expertreportrespectihg M r.M anky on June 22,
2016, and he ako provided a buttalreportdated O ctober5, 2016, h which he
expressed hi "strong disagreem ent'w ih som e of the conclusbns reached by the

defendants vocatbnalrmrhabiliatbon expert, M r. Trahor.

[72] Mr.Powers noted the varbus sym ptom s, Im fatons and restrictons hdiated
by M r.M anky during his hterwiew to hclide constantrghtknee pahn aggravated by
drivhg, waknhg and lifthg, as wellas htem itentrghthp pan aggmvated by sithg
and drvnhg forextended perbds. He alo noted M r.M anky s reporthg of occasibnal

bw back pain thatwas aggravated by driving .

[73] Mr.Powers expressed the view thatthe hijires susahed by M r.M anky as a
resulofthe 2013 m otorvehile accienthave "sinificantly com prom sed"hi

em pbym entoptons. He noted thatwhike M r.M anky conthues to work fulltin e as a
bggng tuck driver, he does so w ih constantpahn and h a reduced capaciy

com pared w ih hi pre-hjiry status. He ako opihed thatM r.M anky's abilty t©
rettan and ekvate his educaton standng ¥ In it=d and thathi partculbr Bbour

m arketsupports a In i=d num berof hdustries and reduces the num berofalemate

Pbs avaibbk to hin ,m ostly atbw wages.
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[/4] Mr.Powers noted thatthe bgghg ttuck drveroccupaton i consierad a

'm ediim hdustralstrength" Pb thatrequles a sgnifcantam ountofsithng,

som ethihg whicth aggmavates M r.M anky s rightknee pain and triggers his righthp
panh. He & "guarded"aboutM r.M ankys abilty to sustai his cunentoccupaton for
the oreseeablk future, suggestihg M r.M anky w il "lkely requie a careerchange o a
Ess physially dem andihg occupaton atsom e pohith the oreseeabk future due t©
unresoled physialrestrictons and In lmtons". He anticpates that:

M r.M ankys abilty to perform hi Pb as a bgghg tuck driverw ill tkely
conthue to declhe sgnifcantly © the pontwhere absences from work occur
m ore frequently pAcihg hin athih rek for pb bss and unem pbym ent.

[/5] M Mr.Powerssopihbn,Mr.Mankys "ohysitaldin hishm ent' in pedes post-
hijiry eamng capaciy. He willbe restricted t© a few hours ofwork because ofpan
and In aton respecthg fullwork strength dem ands. He willako kel require

som e kvelofaccomm odatbn athis cunrentor, hdeed, any otheroccupaton forthe
durmaton ofhs workng Iife, e g., fexbilty n posibns, ekhg breaks as requied, and
the Ike. Thi has the potentalto phce hin ata com petitve disadvantage t©

em pbym entcom pettors.

/6] Accordihg toMr.Powers,Mr.Manky has a nanow range of ransferabl skills
and In ied educatibn such thathe willlkel requie e -trahihg h orderto access
Ighterduty em pbym ent, e g., sedentary Iightstength dem and pbs. G ven

M r.M ankyt strong hterests forphysically dem andig occupatons, M r.Powers

'guarded" aboutM r.M anky s prospectorsuccess h these types of pbs.

[77] T cross-exam haton,Mr.Powers was confronted w ih his conclusn that

M r.M anky 'has vetto retum to hi]pr-accidentihcom e kvel!, som ething which he
sai "seem s unlkely hh the future considerng his m edicalprognosi". He

acknow kdged thathe did nothave up -to-date hfom aton respectnhg M r.M ankys
hcome 1 2015 and 2016 but, mther,was relyhhg on the reduced hcom e kvel

refected n M r.Mankys 2013 and 2014 ax rrtums.
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[/8] Mr.Powers conceded thattherr were gkshktive requirem ents forcomm excial
drvers to undergo a "drvhg m edicalassessm ent'. He did nothquie hto

Mr.Mankys status I thatregard and whetherhe had passed such an exam .

[/9] Mr.Powers ako acknow kdged thathe was strictly relyihg on the accuracy of
the nfom atbn g¥ven by M r.M anky and thathe did nothave any discussibns w ih
Mr.M ankys em pbyeraboutthe fom ers work perfom ance orany uniue

requirem ents respectig sam e.

B0] Mr.Powers agred wih defence counsels suggeston thata comm ercial
drvihg b w ih reduced hours would alo be an opton forM r.M anky gong forward.
He noted, however, thatthis woull Ikely hvole a substantally bwerwage and that
I som e comm erciBldrving there B frequentlifthg and unbadng thatm ay notbe

feasble.

B1l] T hi rbuttalreport, M r.Powers strongl disagreed w ih M r. Trmahors ophn
thatthers was no need forM r.M anky to change careers. Hem anhtahed that

M r.M ankys occupaton B "lkely unsustahabk", thatosteoarthrits and surgery will
Ikel em erge durhg M r.M anky s workhg Iife, and thathe w illbe "com petitively
unem pbyabk"as a ttuck driverora heavy-duty equim entopemtor"unkss his
m edialcondion substanthlly in proves". He stated:

M r.M anky has little choie atthi® ponth tn e butto conthue n thi
occupaton [bggng trucker] untilhe & no bngercapabk 1 Iightofhi In ied
educaton standng, In ied transferabk skills, In ied abilty to upgrade hi
educaton as wellas cope I]wih a postM VA unresoled m edialcondion
and pan sym ptom s.The factthathe has few optons given his Bbourm arket
and acquied gkils are poorreasons t suggestthe m an conthue to work n
pah andbrseek em pbym entas a delvery driver (suggested by M r. Trahor)
m akhg substantally kssm oney as a resuland kel wih unabated pan

sym ptom s.

NaallTraihor VocationalR ehabilitation Consulant)

B2] Mr.Trmhorunderook a com prehensie assessm entofM r.M anky's
"'em pbyabiliy"on M arch 8,2016. The previbus m onth he was suppled by defence

counselw ih a ktersetthg outvarbus 'background facts" and supporthg
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docum ents. The htericlided varbus cihialrecords butno fom alm edical-legal
reports. On September8,2016,he was provided by defence counselw ih updated
clhialrecords as wellas the m edial-kgalrepors ofDr.M cKenzi, the Functbnal
Capaciy Assessm entR eportofNatalie Hulland the VocatbnalA ssessm entR eport
byMr.Powers. On Septemberl6,2016,defence counselprovided M r. Tanhorw ih
the m ediral-kgalrweports of Drs.Laidbw and P per. M r. Trahors report i dated the
sam e day:Septemberl6,2016.

B3] T hi mport M r.Trahordefned "em pbyabilty"as folbws:

Em pbyability m eans a workerks ability to find and keep em pbym ent. Th part, i
¥ a functbn ofwhetheran nhdvdualm eets the prerequisies forgiven
occupatbns thatare fom ally and hfom ally esablished w ihih a Bbour

m arket.W hik hdvidualem pbyers have therown unijue setof

requiem ents, genemly speakig whethera person qualifies fora partculbr
occupatbn ¥ a functbn of factors such as hi educatbn, specific skills
tanhihg hclidhg work experience, phystalcapaciy, valies and nterests,
tem peram ents, htelectualskils, perceptualabilites and otherwork skills.
Em pbyabilty i alko a functon of Bbourm arketfactors, ie. the suppl and
dem and forvarbus types ofem pbym entand the hdiviuals own
resourcefiihess fordevebpihg pb kads and prom othg hin selfto
prospective em pbyers.

B4] TsofarasMr.Mankys "ore obid em pbym entpotental" i concemed,

M r.Trahornoted thathe had an establshed carceras a truck driverand heavy -
equpm entoperator, thathe htended t© r=m anh workihg h thatcapaciy for the
foreseeabk future, and thatM r.M anky '"had good potentalto succeed w ih this
objpctive". He ako noted thatM r.M anky had a num berofviabk em pbym ent
alfematives such as bw - and sem i-skilled occupatons n the fieldls of tades,
transportand equipm entoperthg. Such alemate occupatons hvole significant
physialcapaciy h the m edim - to heavy-strength com m and range w ih rehtvely
unrestricted capaciy forotherbody posibonng and actviy h addibn t© sithg,

standng and wakhg.

B5] T hi mport, M r.Trahorstated thatas a resultof the accident, "t i assum ed
thatM r.M anky sustaihed spnifcant hjires t© hi rightknee, neck and back that
have resuled 1 chronit panh and functonalln Imtons." He noted thatthe residual
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sym ptom s and In Imtons stemm g from the accidentmise "mn porantem pbym ent
bankers", howevergiven the factthathe ks workhg 40 t© 70 hours perweek as a
truck driver ("an excelentoutcom e considerng hi ongong pah") and alko
"oredicated on the m edicalophbns reviewed, it assum ed thathe willrem an
feasbk orthi em pbym entforthe rem ahderofhis workhg life, though hem ay
need t take a tem porary absence from work h orderto receie a knee rephcem ent

n the dsantfuture".

B6] Mr.Tmhorstated that'although there i no need for M r.M anky] t© change
occupatbns, it i noteworthy thathe stilldoes have severmlalematives avaibbk t©

hin ".

B7] T cross-exam haton M r. Trahoracknow kdged thatpeopk who suffer from
chmoni pan are genemlly kss productive than those w thoutsuch pan and have
hivherkvelk ofabsenteeism fiom work and m ay need som e accom m odaton fiom
em pbyers n orderto perfom theirroccupaton. He conceded thatM r.M anky's pan
condibn renders hin kss capabk overrllfiom eamig hcom e fiom alltypes of
em pbym entand m akes hin kssm arket@abk orattactive as an em pbyee t©
potentialem pbyers. He ako acknow kdged thatif the courtaccepts thatM r.M anky
can no bngerwork as a bgghg truck driverbecause hi pan & thatsinificant, then
he would have t© consderotheroccupatons h the truckhg hdustry thatare less
dem andng and,orwhetherhe shoull reduce hi hours ofwork to a m ore requlr
and "nom al'40 hours a week, by way "pb sharng"orothemw ise. Sihce M r.M anky
B cunently 1 the 90th percentike of tuckihg ihcom e eamers, M r. Trahor

acknow kdged thatsuch changes woull Ikel resulth a reducton of hcom e.

B8] Mr.Trmhorstated h cross-exam haton:

fhi panh pmobkm worsens, so then he ends up reducihg his hours, workng
40 ratherthan 70 hours 1 a week, thats gohg t© have econom &t
repercussns t© thism an. If, orexam pk, he decides hi pan probkm & too
snifitant, he can no bngertokmrte bounchg up and down bgghg mads,
gotto gethto som ethihg elke.Potentally he shifts to a differenttype of truck
drivihg, butthe hourl rate thathe eams m ay notbe asmuch ashe &
cunently eamig. So there are a btofways h whicth hi abilty to eam an
Thcom e have potentally been n pacted by thi.
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B9] Mr.Trmhoralko acknow kdged thatboth Drs.M cKenzi and P perhave
diagnosed the presence ofarthrits h M r.M anky s knee pht. He confim ed that
arthrits I a progressve degenemtive disease, whith, quie apartfirom the necessiy
forany knee rephcem entih due course, can have in plicatons forem pbyability .

P0] Mr.Tmhoragreed thatifa person & no bngerabk t© pursue hi cunent
careeroranotherrhted careerthatwoul capialze on his tahihg and work
experence, then re-tahhg would be necessary. Furthem ore, twould be betterfor
such re-tahhg t© occursoonermatherthan hter'because itgwes them the
opportuniy to m ove hto thatnew occupatbnalarea and buid theirwork experience
and therefore theircom petitve em pbyability h an entirely new field". He alko noted,
'O Herworkers potenthlly have a btm ore diffculy changihg occupatons htern
life"because of varbus assum ptons em pbyers m ake abouta hck of com puter

lteracy and higherwage expectatons.

P1] Lastly,Mr.Trmhoracknow kdged thatn every assessm enthe perfom s, he
consiers whether the person behg assessed & attem pthg t© pursue "secondary
gamn'", ie., an "agenda t receve a benefitfiom thel litgation otherthan kgiin ate
enttlem ents arsihg from the hjires susteahed". He confim ed thatno such
secondary gaih m otvaton existed w ih respectto M r.M anky. He ako noted that
M r.M anky had disphyed som e diffculy sithg through the testihg on accountofhis
rghtknee and hp pan buthe saw no evidence thatM r.M anky was h anyway

attem pthg to dram atize orexaggemte hi pain behavbur.

Darren Benning (Consultnhg Econom ist)

P2] Mr.Bennhg B a consultng econom Stwho prepared a reportdated
Augustl5, 2016 estin atihg "future hhcom e bssm ulpliers" applcabk t©o M r.M anky.
The pumpose of such m ultpliers & to detem he the presentvalie ofa future ncom e

bss stream , expressed h "eal' hetof hfhton) dolhrs overa specified perod.

P3] M Mr.Bennhgl report,m ultpliers are expressed per thousand dolars of
annualicom e bss h year2016 dolars through to M r.M ankys age 67 years. This

I 1 accordance w ih a requestto thateffectby phntffs counsel
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P4] Mr.Bennhg provided wo separmte m ulplers. The fistwas an "actuaral
mulpler' thatcakubted the presentvalie ofa future hcom e stream based on the
speciied ate of hvestm entretum and factored h onl the conthgency ofprem ature
death. The second was the "econom I m ulpler', which perfom ed the sam e
cakubkton butako factored h cerah negative Bbourm arketconthgencies,
nam el/, non-partcpaton h the Bbourforce, unem pbym ent, part-tin e work and
partyearwork.

BP5] Mr.Bennhg attached a @bk t© hi reportsetthg outthe resulthg cum ubhtve
m ullervalies from the date ofrel Decemberl12,2016) to the date of

M r.Mankyt 70th birthday, a perbd of som e 30 years. The actuaralm ultplerfora
constantstream of hcom e bss overthatperod i 20,918 and the econom

m ulplerforthatperod & 15,529.

Causation,Pre-existing and hdivisble hury,and the Assessm ent/A Ibcation
ofDam ages In a Negligence Case

P6] T Kalstrom v.Y1P,2016 BCSC 829, Isumm arzed the hw 1 this arca:

B16] A ckin Porpersonalnjiry dam ages arishhg outofan MVA &, of
course,a chin 1 tort hegligence).As wih any neglgence chin , h orderto
succeed, the pEAhtffm ustprove on a baknce ofprobabilites the folbw hg
constiuentelkm ents of the tort:

1. the defendantowed the phntffa duty ofcare (o avoid acts or
om Bsbns whicth m htbe rrasonabl oreseeabk to cause
hjiy © the Bten);

2. the defendantts acts orom Bsbns breached the sandard of
care applcabk to thatduty;

3. the pBntff suffered dam age ofa sortthatis recognized and
com pensabk n Bw;and

4. the defendants breach was causative, n both factand bw, of
the pBntffs dam age.

(See Hillv.Ham iton W entworth RegbnalPolce Serwies Board,
2007 SCC 41 atpara.96;Mustapha v.Culigan ofCanada Ltd., 2008
SCC 27 atpama.3;Ederv.Johnston, 2013 SCC 18 atpam.24.)

B17] W here the phntffs dam age & caused by the neglyence ofwo or

m ore persons (ossbl nhclidhg the phhtffherself), the courtm ust

detem he the degree t© which each person & atfaul. The apportonm entof
Iabilty as between such atfaulpersons & govemed by the Neglgence Act.
The apportonm entis determ hhed on the basi of the degree to which each
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person was atfaul, noton the extentto whith each person s faulcaused the
pEhtffs dam age: Bradky v.Bath, 2010 BCCA 10 atpam.24;Chambers v.
Goertz, 2009 BCCA 358 atpam.55.By vitue of the Negligence Act:

* the am ountofdam age or bss and the existence ordegree of aul
are questobns offact £.6);

* exceptwhere the phhtf ik contrbutorly atfaul, persons whose
fAaulhas caused the phAhtffs bss ordam age are pntly and
severnlly to the phntfforsame (5.4);

* however, no person & Inbk fordam age orbss to whith theirfaulk
did notcontrbute (g.1).

B18] Thebast kgalprnciplks respecthg causaton are found n the
sem halcase of Athey v.Leonat, [1996]3 S C R .458, repeated m any tin es
shce, and whith hclide:

1. the general, butnotnecessarily conclisve testforcausaton &
the "outfor" testrequirng the phntf show hi nhjiry and bss
woul nothave occuned butforthe neghyence of the
defendant;

2. thi causatbn testm ustnotbe applied oo rigidl . Causaton
need notbe detem hed by sckntfic precisbn as it
essenthlly a practicalquestbn of factbestanswered by
ordhary comm on sense;

3. i i notnecessary forthe phnhtfto establsh thatthe
defendants neglgence was the sok cause of the njury and
dam age.As bng as it & it i partofthe cause ofan njiry, the
defendants Iebk;and

4. apportonm entdoes not e between tortous causes and non-
tortbus causes of the njiry or bss.The Bw does notexcuse
the defendantfrom Iability m erel because causalfactors for
which he & notresponsblk ako hebed to produce the ham .

B19] The above paradim addresses princpks of Iabilty. Tdoes not
address prncbes rehted © the assessm entofdam ages 1 tort. The htter
requies considemton of conditons orevents unrehted o the tort(s) which
occuned eiherbefore orafterthe phntffs hijiry and whicth in pactthe
nature orextentof the com pensaton thatshould be awarded forthe tort. h
such simatons, Athey rem fids us to considerfistprnciplkes:

B2] ... The essential purpose and m ostbasi princbk of orthw &
thatthe pERhtfm ustbe phced n the posibn he orshe woul have
been n absentthe defendants negligence (the orghalposion').
However, the phhtff & notto be phced h a posibn betterthan hi
orherorghalone. ki thermfore necessary notonk to detem he the
pRhtffs positon afterthe tortbutalko to assess whatthe "orghal
posibn"would have been. k¥ the difference between these
posions, the "orghalposion' and the "hjired posibn"which & the
pEBntfFs loss. ... [Emphasis in original.]
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B20] T BElckwaterv.PInt, 2005 SCC 58, the Courtputithis way:

[78] k¥ in porantto disthguih between causaton as the source
of the bss and the muks ofdam age assessm enti tort. The miles of
causaton considergenemly whether 'butfor' the defendants acts,
the pBntffs dam ages woul have been hcuned on a baknce of
prmobabilites . Even though there m ay be severmltortbus and non-
tortous causes of hjury, so bng as the defendants actis a cause of
the pBntffs dam age, the defendant & fully Iebk forthatdam age.
The muks ofdam ages then considerwhatthe orighalposion of the
pahtfwoul have been.The govemig princpk & thatthe
defendantneed notputthe phnhtf n a betterpositon than his
orgihalpositbon and should notcom pensate the phhtff forany
dam ages he woul have suffered anyway. ...

B21] It n the above contextthatthe so-called doctrnes of "thih skul" and
"crum bing skull" com e hto phy. h thatregard Athey held:

B4] The respondents argued thatthe phntfwas predisposed t©
dikc hemBton and thatths & therrfore a case where the "crum blng
skull'muk apples.The "crum blng skul" doctrne & an awkward Bbel
fora arly sin pk Hea .k nam ed afterthe welknown "thin skull"
mk,which m akes the tortfeasor Iebk forthe phBhtffs njires even it
the hjires are unexpectedl severe ow hg t© a pre-existhg condibon.
The tortfeasorm usttake hi orhervictn as the tortfeasor finds the
victn , and ¥ therefore Inablk even though the phntffs bsses are
m ore dram atic than they woul be forthe average person.

B5] The socaled "crum bng skull' muke sin ply recognizes thatthe
pre-existihg condibn was hherenti the phhtffs "orghalposibon'.
The defendantneed notputthe phnhtff h a posibn betterthan hi or
herorghnalpositon.The defendanti Iabk forthe njures caused,
even ifthey are extrem e, butneed notcom pensate the phAhtffforany
debiltathg effects of the pre-existhg condion which the phntff
woul have experenced anyway.The defendant & Iabk forthe
additonaldam age butnotthe pre -existihg dam age: Cooper-

S tephenson, supma, atpp.779-780 and John M unkm an, D am ages for
Personalhjires and Death Oth ed.1993),atpp.39-40.Lkew ke, if
there & a m easurabk rik thatthe pre -existihg conditon woul have
detrin entally affected the pEhtfh the uture, regardkess of the
defendants negligence, then thi can be taken hto accounti
reducihg the overallaward: G mham v.Rourke, supma;Makcv.J.C.
Hution Prmopretary Lid., supma ; C ooper-S tephenson, supr@, atpp.851-
852.Thk & consitentw ih the genermlmk thatthe phntfm ustbe
retumed t© the posibon he woull have been n,wih allof is attendant
risks and shortcom fgs, and nota betterpositon. Em phasis n
orgihall

B22] M TW N A.v.Canada M hitry ofhdan Aflais), 2003 BCCA 670, a
unanin ous deckbn from a fivem em berpanelofthe CourtofAppeal
reviwed the princi s outlhed n Athey, and addressed pre-existhg m edcal
condibns and how they affectthe assessm entofdam ages.The Athey case

2017 BCSC 1870 (CanLll)



M anky v.Scheepers

Page 28

artcubted the notbn ofa '"m easurmbk risk" or "realstic chance" ofa
subsequentm edicalpmblm occurrng atsom e poiti the uture, even

w ihoutthe accilentthatis the subjpectm atterof the Bw sui, nothg on that
account

B8] ... areduction of the overall damage award may [be]
consiered.Thik & because the phhtff s to be rtumed to hi
'orghalposion", whith m ghthave hclided a risk of spontaneous
disc herniation in the future [in any event]. ...

Seeako:TW N A.atpam.34-35)

B23] Thecourth TW N A.hel thata defendantneed notpmve on the
bahnce of probabilites thatthe pre-existing conditon woull have actually
caused the subsequentbss regardkss of the accient. knoted:

B8] ... aweakness inherent n a phntffthatm ghtrealstcaly
cause orcontrbute to the bss chin ed regardlkss of the tort &
rekvantto the assessm entofdam ages. ki a conthgency that
should be accounted forn the award .M oreover, such a conthgency
does nothave t be proven to a ceranty.Rather, should be given
weghtaccordng o is rehtve Ikelhood. Em phasis added.]

B24] Ifthe sad '"m easurabk rik"or'"realistc chance" can be dem onstrated
on the evilence, then "the netbss atirbutabk to the tortw illnotbe as great
and dam ages w illbe reduced proportbnate¥y™ W N A.atpam.36 cihg
Athey pams.31-32).

B25] S ibrprhcpks are articubted h Moore v.Kyba, 2012 BCCA 361 at
paras.32-37,and where the courtako descrbed the operaton of the
"crum bing skul'muke as folbws:

31 ... if the plaintiff had a pre -existhg condibn and there was a
m easurabk rigk thatthatcondion woul have resuled 1 a bss
anyway, then thatpre-existihg risk of bss & t@aken nto accountn
assesshg the dam ages fow hg from the defendants negligence. ...

B26] Athey ako addressed the concepts of 'dvibEk"and "ndvisbk"
jury:

24 The respondents subm ited thatapportonm ent & pem ited
where the hjires caused by wo defendants are divisbEe (for

exam pk, one hjirng the phntffs ootand the other the phntffs
am ): Flem g, supra,atp.201.Sepamton ofdisthctand dvisbke
hjires & nottul apportbnm ent; i sin ply m akihg each defendant
Iebk onl forthe njiry he orshe has caused, accordig t©o the usual
mk.The respondents are conectthatseparmton & ako pem ited
where som e of the hjires have tortbus causes and som e of the
hjires have non-tortbus causes: FEm hg, supma, atp.202.Agan,
such casesm erely recognze thatthe defendantis notlabk for
hjires whith were notcaused by his orherneglgence.

25 Th the presentcase, therr & a shgk hdvisbEk hijry, the disc
hematon, so dviebn & neitherpossbl norapproprate.The dic
hemBaton and is consequences are one hijiry, and any defendant
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found t© have negligently caused orcontrbuted to the njiry w illbe
fuly bk fori.

B27] Thi conceptof"ndvisbEk" njiry and the apportonm entofdam ages
between m ultpl accients was revewed h detailby ourCourtofAppealn
the sem haldecktbn ofBradky v.Groves, 2010 BCCA 361 .M thatcase, i
was amued thataggrmavatbn ofa pre-exksthg tortbuslky -caused hijiry & not
the sam e as hdvsbEk hijiry and thattraljidges m ust dentfy and
dkentangk dicrete hjiry so as to assess dam ages separtel. That
contentbn was blintly rebuffed by the CourtofAppealwhich held:

* "dlvkbEk hjires are those capablk ofbeihg separmted outand
having theirdam ages assessed hdependently. hdvisblk hijires
are those thatcannotbe separted orhave Iabilty attrbuted t©
the constiuentcauses." fpam.20);

e ".hd¥ebEk njires,whetheroccasbned by a com bhaton of
non-tortbus and tortbus causes orsokl by tortbus causes,
resutn phtlabily ortorfeasors." fpam.24);

e '"There can be no questbn thatAthey requires pihtand severml
Inbilty for ndvisble njires.Once a traljidge has conclided as
a factthatan njury & hdviebE, then the tortfeasors are pitly
IBbEk to the pBhtff. They can stillseek apportonm ent
(contrbuton and nhdem niy) from each other, butabsent
contrbutory negligence, the phntffcan chin the entire am ount
from any ofthem ." fpam.32);

e '"fan hdvisbEk] hjiry cannotbe dvided nto dsthctpars, then
Pphtlebilty © the phhtf rthathdivisbe hiiry] cannotbe
apportoned eiher. ...[Jortfeasors causihg orcontrbuthg t© a
shgk, hd¥vkeble hiry are phtl Iebk to the phntf. Thi h no
way restricts the tortfeasors 'rghtto apportonm entas between
them selves underthe Neglgence Act,butiis a m atterof
hdifference o the pAhtff, whomay chin the entire am ountfiom
any defendant" fam.34).

B28] The CourtofAppealako addressed the nterphy between
"ndvibilty" and aggravaton ofa pre-existhg hijiry:

B7] W eare ako unabk to acceptthe appelants subm Bsbn that
"aggravaton" and "ndvisbilty" are qualiatvely different, and requie
different kgalapproaches. fa traljidge finds on the facts ofa
partcubrcase thatsubsequenttortbus actbn has m erged w ith pror
tortbus actbn to create an hjiry that®s notattrbutablk t© one
partculr tortfeasor, then a fndihg of hdvebilty i heviabk.That
one tortm ade worse whatanother tortcreated does notautom atically
n plcate a thih orcrum bng skullapproach ... f the hjiries cannotbe
dkthguikhed fiom one anotheron the facts ... tm ay be thatih som e
cases, earler njiry and Bterhjiry t© the sam e regn of the body are
dvisbEe.W hie twille forthe traljidge to decide n the

cicum stances ofeach case, itk difftultto see how the worsenng of
a sihhgk hjury could be dvided up.
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Findings as to Mr.Manky's hjury and D isability

B7] The accdenth thi case was a head-on collisbn. The in pactwas severe
and the fiontend dam age t© both vehiles was substantal. The forces nvoled

were very snificant.

P8] Asa resultofthe collisbn the albag nh M r.Mankys tuck depbyed, strkihg
hin I the face. He sustehed contusbns to hi chest, rbs and face. ki possblke
the rb hjiry nhvoled som e diphcem entorfracture. Alofthese hjires physialy

resoled wihnh a m atterofm onths.

P9] Themostsinifcanthjirywas to M r.Mankys bwerbody. He sustahed a
comm huted flacture of the tbalphteau h his rghtknee which requied surgical
reducton and fixaton wih a bckhg phte. Aflerdischarge from hospialhe was
non-weihtbearng forapproxin ately sk t© eightweeks whik he recuperated at

hom e. The surgialstapks were rem oved approxin ately fourweeks folow g the

surgery.

[L00] W ih the benefitofsom e physbthempy and exercise, M r.M anky gradualy
began to phce weighton hi right g and he retumed t© work 1h June 2013 . Thi
retum to work was earlier than the physiians expected butwas m otivated h hrge

partby M r.M ankys pressihg fhancihlcIcum stances.

[L01] The pah h Mr.Mankys rghtknee was excruchtng Inm ediatel olbw hg the
accient. The kvelofpan has shce din hkhed butirem ans a constant, daily
phenom enon, one which i aggravated by the probnged sithg required by his
occupatbn as a bgghg truck driver. The nhjiry o the knee has ako resuled n the
devebpm entofearly osteoarthrits. Thi & a progressie diease thatw illcause
hcreasihg pahn and Iin fIaton  m ovem ent, m ore kel than notnecessiating knee
rephcem entsurgery h 10—15 years when M r.M anky & som ewhere between 50 and

60 years ofage.

[L02] Mr.Mankyhas reduced sensaton and som e num bness 1 som e parts of the

rohtleg bebw the knee phtand extendig halway down o the ankke. Thiswas
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caused by dam age to the cut@neous sensory nerves around the knee atthe tin e of
the sumgery, a comm on and often unavoiablk occunrence. There i no pah or

dikabilty assochted wih thi phenom enon.

[L03] Themah physialhjiry Bsues h dEpute between the partes rhtes o the
pah hMr.Mankys rghthp. Her there exists a difference of ophhon between the
assessihqg physitans, partculrly orthopedi surgeon M cKenzi and physhatrist
Laiddbw . The fom erbeleves thatthe accidentresuled h chondraldam age @n
artcubBrorcartdhge njiry) © the hp, a condibn whith m ay welldeterbmte h the
future hclidihg the devebpm entofostecarthrids n the hip. The htter
acknow kdges thatan htma -articubrabnom ality i a possibility and thatabnom al
knee m echanits m yhtwellbe phchg addibnalsttah on the hpp phtara. HE
overaIllfeelng" i thatthe greatm aprity ofM r.M anky s hp pah rhtes notto the
accientbut, mther, to hi pre-existing back probkem s whicth had prevbusly resuled

1 pan h the back mdatng nto the gron area.

[L04] As an aside, Inote thatwhik the doctors m htengage n a genuhe m edical
debate respectng etbbgy, the difference ofophin m ay nothave substantallkgal
snifitance given the causaton prncplks discussed earter n this jadgm ent. Ther
I no doubtfiom M r.Mankys evidence, which Taccept, thatthe frequency and

severiy ofhis hip pan has substantally hcereased olbw hg the accident.

[L05] AsDr.Pperacknow kdged, the sgnifitantforce of the in pactbetween

M r.M ankys knee and the truck dashboard would have taveled up the fem urand

n pacted the hip piht @nd bgialy, the sphe aswell). Even ifthis did notcause a
separate and discrete hjiry to the hp, aggrmavaton ofa pre existhg hjiry or
vuhembilty gives rise to Inbilty on the partofthe defendantforthe resuling

dam age 1 any event (subjpctto any conthgency discountreflectng any m easurabk
rek orrealstic chance thatsuch aggmvated hjiry woul have occuned i due

course regardkess of the accident).

[L06] Ipreferand acceptDr.M cKenzi s ophbn and find thatthe predom hant

source ofM r.M anky s ongohg hp pah & hta-artculbrih nature and was caused by
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the accident. Tacceptthe crticism s articulbted by phhtffs counselrespectng
Dr.Lallbw & assessm entand Iacceptcounsels subm kEsbns respectng both

M r.M ankys credbility generally and the resuls of the dagnostic bbck perfom ed
upon hin . Thi conclisbn & rehforced by any pragm atic, comm on sense and
mbustassessm entof the kelhood thatihjiry to the bone surfaces h the hp pint
woull be caused by the snifcantforce of the bbw t© M r.M anky s knee.

[L07] T the resul;, Ifind as a factthatthe accilentcaused an hta-artcubr njiry ©
M r.Mankys rghthp thathas resuled h the pah he ¥ experencihg h thatarea and
which alko puts hin atrik forfurtherdeteromton n the future, hclidig the
devebpm entofostecarthrids n the hip. Combned wih M r.M anky s knee conditon,
the hp probkm willvery Ikely contrbute t© chroniciy ofpan and progressin of
phystalm ovem ent/n obilty Iin tatons to som e degree.

[L08] Ialko find as a factthatM r.M anky had pre-existing m edicalcondions i both
his neck and bwerback thatm ay have been aggravated by the accidentand will
contrbute t© his ongohgm ediralissues. He sustahed an hjiry m any years ago
thathas resuled and w il kel conthue t© cause recunentneck pah. He ako
experinced bw back panh,which & ako aggravated by probnged drving.
Unfortunately, there i essenthlly no evidence before the Courtrespectihg any
physialoranatom ralcause of these pre-existhg com phnhts and, h partcuhr,
whatwere the prospects fortherdeterbraton and any resultng Iin iaton on

M r.M anky's em pbym entorrecratbnalactvities n the future.

[L09] One negative contihhgency h this case & the possbilty thatand extentto
whith M r.M anky s pre-existinhg m edicalcondion woull have progressed to affect
hi em pbym entstatus and brem pbyabilty generally. The onus was on the defence
to adduce evidence on thi ponhtsufficientto alow the weighihg of such possiiliy
and to assign som e degree of lkelthood to the eventuality. Absentsuch evidence,

albcaton ofonly a very m odestnegative conthgency & wananted h thi case.
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Non-Pecuniary G eneralD am ages

[L10] The pumpose ofa non-pecuniry award ofgenermldam ages h a personal
hjiry case B to com pensate the phhtfs htangbk bsses such as panh and
sufferng, and bss ofenpym entoflife. There & no mrff forany partculbhram ountto
be awarded forany partculr type of nhjiry, although the Suprem e CourtofCanada
has In posed a mugh upperIn itforsuch awards which, adjisted forthe effects of
hfbtbn, now sis atapproxin ately $375,000.

[[11] Ei notjistthe severiy ofthe nhjiry thatdetem nhes the am ountofthe award
h any partculbrcase. ki ako the effectthe hjiry has had and willconthue to
have on the partcubrphlhtffs life thatm ustbe wken nto account. Havihg said
that, however, the overallfaimess and reasonabkness of the award am ountcan be

assessed, atkasti part, by reference to otherawards m ade 1 sin fbrcases.

[12] Th Stapkyv.Hegkt 2006 BCCA 34, the courtnoted thatwhike an award of
non-pecuniry genermldam ages w illvary t© m eetthe specific cicum stances ofeach

case, a non-exhaustive Iistoffactors, com m onl nfluenchg the award ncldes:
@ age of the phAntff;
() nature of the nhijiry;
(i) severiy and duraton ofpan;
() nature and extentofdiability;
) em otbnalsufferng;
() bss orin paim entof life;
(vi) inpalm entoffam iy, m arialand socklrehtonshps;
(vif) in paIm entofphysicaland m entalabilites;
() bss of lifestyle; and

x) the phAntffs stolcksm @ fActorthatshould not, generm Iy
speaknhg, penalze the phntf).
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[L13] As hvarbbl happens n these types ofcases, counselforthe partes have
each provied a Iistofcases hvolvihg a mnge ofawards ofnon pecuniry dam ages
fornjires thatare mughl sin ibrto the presentcase. As & ako hvarabl the
case, the exam pks proviled by the phhtf representthe upperend of the

spectum ,here $125,000—-$190,000 and the cases presented by the defendant
representthe bwerend of the spectrum , here $50,000-$80,000 @lhough the
defendantconcedes thatfthe pEhtffs hip com phhts are accidentrehted, then the

award shouHd be atthe upperend of ther suggested range).

[14] T th® partcubrcase, the phntfsuffers rom chmonic pan h hi knee and
hi,pan whith waxes and wanes dependig upon the tm e ofday and the kngth of
tin e he has been drving hi tuck. The pan & a daily phenom enon. He has aleady
devebped arthrits h the knee and he & exposed t© possbk arthrits h the hip, a
progressive m edicalcondion thati willcause ncreasihg kvel ofpan and
disabilty foratlkastanotherdecade olow hg which phtmephcem entsumgery w il
be required. He has alrady experienced one snificantsurgery to hi knee and he
w illbe oblged t© undergo atkasttwo m ore, one n the nearfuture © rem ove the
hardware cunently h phce and the otherm any years down the rad to rephce the
knee pht. The firstw illlkel provide som e sym ptom atic reliefand, if successfil, the
htershould alko have a posive effect.

[l15] Mr.Manky & a stol hd¥vidualw ih an in pressive work ethic. He endures his
pah when itoccurs and conthues to work bng hours notw ithstandig the pain that
those hours triygerand exacetbate. He & t© be comm ended forhi stoicism and
should notbe "oenalzed" n thatregard h tem s ofany genermldam ages award 1

this case.

[L16] W hie M r.Manky has persevered  his work, his hijiries have to som e
degree in paied the qualty ofhi life outside work and w illconthue t© do so. He
has itk tn e forrecreatonalactvites given his cunentwork scheduk butbecause
ofhi¥ nhjires he & kss abk to huntorfish orwork aboutthe hom e as he dd before

the accident. He has sod his ATV . He no bngerphys the drum s th church. He
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uses a snowbbwernstead of shovelng snow . Such recreatonalactvites as he

has willvery kel be further imn paled as hi arthrts progresses.

[L17] Itake nto accountthe case Bw provided by the partes to assess the overall
faimess and reasonablkness of the award n thi case. Havihg regard to the case
bw aswellas the Sapky factors and M r.M anky s personalcicum stances, Iaward

non-pecuniry genermldam ages n the am ountof$125,000.

Loss ofPastand Future Eam g Capacity

[118] T personalinjury cases phntffs willcomm onl chin dam ages for bss of
pastand future hcom e thatwould have been eamed, had the defendantkg
neglgence and the resuling nhjures notoccuned. hh Kalstrom v.Y b Irevewed

som e of the princpls applcabk t© the assessm entofdam ages 1 such cases:

B88] ...SnceAndrews v.Grand & ToyAbera Lid., [978]2 S C R .229, 1t
has been acknow kdged that, technially speakihg, it notbss ofeamhgs
forwhich com pensaton & benhg m ade, butmtheriis for bss orin paim ent
ofa capialasset, nam el/, the phRntffs capaciy t© eam hcom e.

B89] Valiatbn ofthe bssmaybe m easured h differentways dependig
on the circum stances of each partculhrcase.G enemrlly speakihg, the value
ofa partcubrphntiffs capacity o eam i equivalentto the valie ofthe
eamigs thathe orshe woul have receved, whether n the pastorn the
future, had the tortnotbeen comm ited.The essentaltask of the court & t©
com pare whatwoull have been the phAhtiffs pastand future workhg life if
the accdent(s) had nothappened w ih the phntffs actualpastand kel
future workihg life after the accient(s). The difference between the two
scenarbs represents the pERntffs bss and the resulthg m onetary award &
thus consstentw ih the basi princbk of tort bBw com pensaton,which & to
restore the njired phntdff o the posion he orshe woul have been 1 but
forthe defendants neglgence, atkasthsofaras a m onetary award &
capabk ofdong so.

B90] Detem nihg how a phintffs life woul have proceeded had the
accident(s) notoccuned ¥ an exercise h the hypothetical. So too, of course,
¥ any detemm hatbn ofhow the phhtffs postaccident(s) future life will
unfold folbw hg the tral

B91] T the 1978 tribgy of cases ofwhich the Andrew s deckbn was part,
the Suprem e CourtofCanada iselfrefened o this exercie as "crystalball
gazihg" hasm uch as thvoles an hquiy nto future events.However, it
hvoles m ore than m ere specubton; mther, tmustbe hfom ed specubton
fim ¥ grounded n the evidence and the partcubrfacts ofeach case.

B92] The standard ofprofforsuch future events & notthe tradibnal
'balnce ofprbabilites" applcabk to m ostcivilcases; mther, future or
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hypotheticalpossbilites are aken nto considermton, so bng as they are real
and substantaland willbe gven weiyhtaccordig t© therrehtve lkelhood:
Athey, supmr,pam.27.

B93] There k a dbcrete, wo-step process that® required w ih respectto
these pastand future bss ofeamig capaciy ckBin s:

1. the courtm ustfirstdetemm ne whether, as a resulofthe
hjires sustahed n the accident(s), the phAhtffs pastor
future eamng capaciy has been orw illlkely be in paied,
such thatthere has been an actualbss of hcom e h the past
andbra realand substanthlpossbilty ofa bss of hcom e
the future; and

2. Ifso, then the courtm ustthen detem ne the am ountofpast
bss thathas been hcuned to the date of traland, on a
presentvalie basis, assess the am ountto be awarded forany
possblk future fnanchlbss.

B94] The firstquestbn deak w ih entitlem entand the second w ih
quantum .

B95] Some cases are rehtivel sinpke.Forexampk,where a phhtfs
engaged h steady, bng-tem , kel pem anentem pbym ent, and sustahs
hijiry whicth m akes herunabk to woik both before and afterthe trial, a past
and future bss of capaciy to eam hcom e & ckarl establshed and a
rehtively sin pk arihm etcalapprach t© valiaton m ay be approprate, e g.
dohg the obvbus cakuhton on pastbss, abeitadjisthg forconthgences,
and Priuture bss, presentvaling the stream of hcom e thatwoull have
been receved from thatem pbym entfrom tralto the date of retirem ent,
takhg hto accountapproprate discountrates and conthgencies affectihg the
pEntffs personalcicum stances.

B96] Mostcases are notas sinpk as the scenarb descrbed above.Young
persons who have notsettled hto a career, those w ith an Iregulrorno
hitory ofem pbym enthcom e, self-em pbyed entrepreneurs, and those
voled 1 unconventbnalihcom e-eamig enterprises are allexam pks
where any pastorfuture bss of eamng capaciy can be very difficulto both
establish and m easure.So o where an hjired phntfhas rrtumed to work
usualy wih a sym pathetic em pbyer), butwhose future rem ans uncertan.

B97] T these difficulcases, step one 1 the analysk, entitem ent, & often
hifom ed by the factors Iisted n Brown v.Gohi (1985),26 BC LR . (3d) 353
(S C.) atpamra.8,nam el whether,

1. The phAhtffhas been rendered kss capabk overallfrom
eamig hcom e from alltypes ofem pbym ent;

2. The phhtff & kssmarke@bk oratttactive as an em pbyee t©
potentialem pbyers;

3. The phhtfhas bstthe abilty t© ake advantage ofallpb

opporunites whicth m htothemw e have been open t© hin ,
had he notbeen njired;and

4. The phhtff & kss valiabk t© hin selfas a person capabk of
eamig hcom e h a com petitve Bbourm arket,
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bearng nh m nd thatm err habilty t© perform an occupaton thatis nota
realstic alemative occupation & notproofofa future bss:Penen v.Lakn,
2010 BCCA 140.

B98] Evience from experts n the fields ofwork capaciy testhg,
occupatbnalassessm entand vocatbnalrehabiliaton & often hepfil, as &
expertevience from econom kts respectihg valiaton ofem pbyee benefit
progmam s, dscountmtes and presentvalie of future hcom e stream s, Bbour
force and m arketplce conthgences, and the ke.

B99] T som e ofthese difficultcases, valiatbn & chalengihg and the result
can appearsom ewhatarirary. Forexam pk, h the frequently cied case of
Palbs v. hsurance Coip.ofBrtsh Colmba, [1995]3W W R .728, the court
conclided the phhtiffhad pem anentpan resultihg fiom hi hijires that

In i=d hi actvites and his hcom e eamig capaciy.The bss of hcom e
eamig capaciy was found t© existeven though the phntffwas stll

em pbyed by h® pre-accidentem pbyerand woul conthue t© be so

em pbyed nhdefhiel.The questbn was whataward oughtto have been

m ade under such cicum stances and how itshoull be assessed.The court
stated:

B3] The cases to whith we were refenred suggestvarbus m eans
ofassynihg a dolhrvalie o the bss of capaciy t© eam hcom e.One
m ethod & t© postubBte am hhin um annualicom e bss orthe phntfs
rem ahnhg vears ofwork, o m ultpl the annualpropcted bss tin es
the num berofyears rem ahihg, and o cakubte a presentvalie of
thi sum .Another® to award the phAntffs entre annualicom e or
one orm ore years.Another s to awar the presentvalie of som e
nom halpercentage bss perannum applied agahstthe phntfs
expected annualihcom e.  the end, allof these m ethods seem
equaly atbirary. thas, however, often been said thatthe difficuly of
m akhg a arassessm entofdam ages cannotreleve the courtof is
duty to do so.h allthe cicum stances, Iwoul regard a aifraward
underthis head to be the sum 0of$40,000.

B00] Thers i nothihg 1 the judgm entto expressly ndicate how the am ount
0f$40,000 was detem hed. kwas an armbirary fgure, kel reflectng one or
wo years ncom e, butone the courtfektwas fairn the circum stances of the
partcubrcase.

B01l] Even wherem athem atcalcakubton & hvoled, ourCourtofAppeal
has repeatedl rem hded us thatthe assessm entofdam ages & a m atterof
Judgm ent, notcakuhbton. The courtm uststlluse carefuljidgm enti
wehhg allsubstantalpossbilies and the overmllfaimess and
reasonabkness of the award m ustbe considered, ekihg hto accountallof
the evdence.

B02] Atthe end ofthe day, hstead of sin ply adverthg t© genemlprncib ks
and "olickhg a num ber fiom the ai", the court® oblged to m ake a
"reasoned analsk © exphh and justfy the award" and h dohg so expressly
rehte the findihgs offactn the case t© the actualassessm entof

dam ages: Schenkerv.Scott, 2014 BCCA 2003.See ako M oman V.
Gabmih,2013 BCCA 305;Meghjiv.Brtsh Colimbia M nhitry of
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Transporaton and H ghways), 2014 BCCA 105;G ilespie v.Yelbw Cab
Company Litd., 2015 BCCA 450; Tsalkm andris v.M cLeod, 2012 BCCA 239.

[[19] T Knapp v.0 Neill,2017 YKCA 10, the CourtofAppealunanin ously

endorsed the folow g approach to assessihg bss ofeamig capaciy:

[L7] Both the capialassetand eamigs approaches are vald m ethods of
assesshg the bss ofeamhg capaciy.However, h my viEw , even where a
Judge detemm hes the capialassetapproach & hdiated on the record, the
courtshould gmound iseXfas much as possblk n factualand m athem atical
anchors.Adopthg the capialassetapproach does notjistfy an
undicplned approach.

18] Tcan be hebfulundereiherapprach forthe judge to considerthe
quantum ofthe award n Ightofthe range ofpossbilites ndirated by
econom Tt analsk.M athem aticalails and econom & analsks faciliate a
'brackethg" exercise thathdiates the high and bw extrem ifes ofpossblk
awards h a g¥ven case ..

[L9] Cournts, where they can, shoull endeavorto use factualand

m athem aticalanchors as a oundaton t© quantfy bss of future eamng
capaciy, nclidihg econom Btreports and a phBntfs pre-accident

em pbym enthiktory, tahhg, and capabiltes. hh addibn, a phntffs
personaliy, work ethic, and attdtude shoul allbe consilered where possbk;
im ay constiute an enorto Inore such factors.

R1] hmyview, tik generaly preferabk o firstassess pastihcom e bss,
then m ove on t© assess bss of future eamig capaciy.Alfhough assesshg
either hvoles hypotheticals, proceedng 1 this m anner hvolves m oving firom
som ethihg genem Iy betterknown and understood (Le. hitoricalhcom e
bss) o som ethihhg generaly kss wellknown and understood ({e., bss of
future eamng capaciy).

[htemalciatons om ited.]

Loss of PastEaming Capacity

[120] Mr.Manky retumed to full-tin e work h June 2013, som e 4 % m onths aflerthe
accident. W hik the physicBns consierthatsuch a retum m Ihthave been
prem ature, varbus accom m odatons were em pbyed and M r.M anky s eamigs at

hi pre-accidentkvelresum ed almostinm editel.

[121] Therrwasno bssofhcome hh 2014 thatwas atirbutabk t© the accident.
M r.Mankys em pbyer bstis contactto grade bggihg mads and M r.M anky was

outofwork as a resul. He piked up tem porary work at bwerwages butw ihnh a
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coupk months m oved on to m ore rem unemtive @nd physially dem andihg) work as

a bgghg tuck driverw ih his cunentem pbyer.

[122] The ckBin forpastbss ofeamig capaciy i therefore Im ied o the perbd
extendhg fiom the day ofhi accidentto the tin e he retumed t© work h June. At
the tin e of the accidentthe w hter bgghg season was atis m ostproductive and

M r.M anky woul undoubtedl have worked full tin e untilsprng break-up armund the
firstorsecond week of April2013, atwhich tin e pbw g, ckarng and sanding
bgghg mads woull have ceased. G iven his work ethic, however, there & Itk
doubtthatM r.M anky would have found work, abeitlkel ata m ore "nom al'

40 hours perweek, atG odsoe Contractng orelkewhere.

[123] T the yearbefore the accientM r.M anky eamed approxin ately $93,000.
the yearofthe accident, he eamed approxin ately $30,000 kss. Thatnum ber
represents a airvalie ofM r.M anky s bss ofeamig capaciy n 2013, however
ss.95,97 and 98 ofthe hsurance Vehike)Act, R SBL.1996,c.231,combne t©
requie the bss to be assessed on a "nethcom e"bask. M r.M anky s payslps
substanthte deductbns on accountoftax, EIprem m s, etcetera, n the am ountof
approxin ately 24% ofhis gross pay. Applihg thatpercentage to the estin ated
$30,000 gross bss resuls h an award forpastbss ofeamihg capaciy n the
munded up am ountof$23,000 togetherw ih pre-judgm enthterestunderthe Court
OrderhterestAct, R S B L.1996,c.79.

Loss of Future Eaming Capacity

[[24] PB=ntfs counselsubm is thatthe award forfuture bss ofeamhg capaciy n
this case should be n the mange of$700,000—$900,000.

[L25] Defence counselargyues there I no rraland substanthlpossbilty thatthe
pEBihtfwilnotbe abk t© conthue h hi presentlne ofem pbym entas a bgghg
tuck driver, and thatany requrem entfora change ofem pbym enti the future does
notrise above the kvelofa 'bare possbily”. The defendantargues thatany awaxd
forbss of future eamihg capaciy shoul be In ied t© urto sixmonths 'netsabry

sub®ctto a 5% negative contihgency forthe possbility of surgery beihg required
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after the pRhtffs workhg Iife and subctalko t© discounthg orpresentvalie ata

15% discountmte.

[l26] Idkagree w ih both propositons. The subm sbns ofboth counseloveneach

byawidemar.

[[27] The sinpk factk thatthe pRhtf s cunently workhg m ore than full-tim e
hours as a bgghg tuck driverand htends t© conthue dohg so foras bng as he &
abk. The "crystalbalgazihg" Esue t© be detem hed i how m uch bngercan the
phBhtfconthue o work nn th’s ashn and, ffem pbym entstatus change & t© occur,

whatw ifllhappen and whatw illbe the em pbym entihcom e consequences?

[128] Itwillbe recalked thatthere & a discrete, wo-step process work

determ nhg future bss of eamig capaciy chin s. The courtm ustfirstdetem nhe
whether, as a resultofthe nhjires susteahed n the accident, M r.M anky s future
eamig capaciy willlkel be in paied, such thattherr & a rraland substantal
possbily ofa bss of ncom e on his partn the future. Eso, the courtm ustthen
assess on a presentvalie bask the am ountto be awarded forthatpossble future

fhanchlbss.

[L29] Thave aleady found thatM r.M anky sustaihed sijnificantorthopedic hijiry t©
hi rghtknee and ako lkel to his rghthip, both ofwhih have resuled n chmonic
pah @beitpresently waxihg and wanhg h htensiy). Thi pan & exacermated by
the probnged hours ofdrivihg hvolved 1 his cunent, physially dem andihg Pb. The
orthopedi surgeons agree thatM r.M anky has devebped arthrits n hi knee that
w illconthue t© progress and w il hcrease the kvelofpain thathe experiences n the
future, atkrastuntlsuch tin e as the heviabk knee rephcem entoccurs h 10 t©
15 years. The sam e m ay occurw ih M r.M anky s hi condibon, although thatis
m uch kess certan. Based on these factors and applyihg som e mbustcomm on
sense t© the analysi, there & notonl a reraland substanthlpossbility that
M r.M anky willnotbe abk t© sustah hi cunentkevelofem pbym entactviy, it i
high¥ probabk thata change n his em pbym entstatus willoccurand thathis

hcom e w illbe reduced as a consequence.
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[[30] Putthg them atterm ore bmadl and 1 the contextof the fourfactors Iisted n
Brown v.Gohi (1985),26 BC LR . (3d)353 S C.),the defendants own vocatonal
rehabilitaton consulant, M r. Trmahor, acknow kdged thatM r.M anky s pan condion
renders hin kss capabk overmllfiom eamig hcom e from alltypes of em pbym ent,
m akes hin kssm arketabk oratiractive to potenthlem pbyers 1 a com petitive
Bbourm arket, and willreduce M r.M anky s abilty to take advantage ofallpb

opportunities thatm htothemw se have been avaibbl had he notbeen nhjired.

[31] hmyview,enttkementto an award for bss of future eamig capaciy i
ckarly established 1 this case. The pobkem I detem g quantum .

[132] Ther are spnificantgaps 1 the evidence thatare probkm atc n the
assessm entofM r.M anky s pre-or'no-accdent' eamig capaciy from tralto the
date ofretirem ent, ie., I tort hnguage, his "orghalposion". There & no statistical
nfom atbn before the courtrespecting the average retirem entage of bgghg truck
drivers or, hdeed, truck drivers generally. W hik TacceptM r.M anky's evidence that
he would have worked @nd hdeed,wilwork) as a bgghg truck driveras bng as he
B abk, there & no evidence before m e respectig the age atwhich such drvers
usualy "sbw down", ie., reduce the bng hours ofwork ortransiton hto a kss

dem andng form ofdrivihg or ttansporaton equim entrehted work. Anecdotal
evilence n this case suggests thatsom e oHerdrivers n ther50s have reduced the
num berof "mns" thatthey perfom forM r.M anky$ presentem pbyerand, hdeed,

M r.M ankys own fatherttansibned away from tmuck drivihg wellbefore any
“adibnal' retirem entage of65.

[133] Thave ako notbeen provided w ih any m eanhgfulevilence respecthg the
healh of the bgghg ndusty genem Iy or i the Q uesnelP rihce G eorge regbn of
the provihce nh partcubr. Such nfom atbn respecting the historcalperform ance of
the hdustry and expertprognosticatons as o is future m ghthave hebed t© nfom
the assessm entof ndustty-rekted em pbym entcontihgencis, whetherpositive or

negative.
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[[34] ATl all, however, havihg regard to M r.M anky s upbrnghg, his em pbym ent
hitory, tahhhg, and heavy-equim entskillsets as wellas his consilermblk woik
ethic, Tam satisfied thatitis hithl probabk thathe woul have conthued to work
the tuckhg and heavy-equipm entoccupatons untlatkastthe age of65, although
he woull kel have curtaiked overtin e and worked a "nom al'40-hourweek once

he rerached hism 11-50s.

[135] Mr.Mankys "oostaccient' future em pbym entpicture i Ikelym uch
different. Fist, it highly probabk thathe willbse fourto six weeks'hcom e 1 the
nearfuture when he ¥ recupemtihg fiom the surgicalrem ovalof the hardware from
his knee and anotherfourto sxm onths'recuperaton fiom knee rephcem ent
surgery h his 50s. Athlk presentkevelofeamhgs, ths represents a bss of hcom e

n the vichiy 0of$50,000 before presentvalihg).

[L36] Second, itk farm ore than jista realand substantalpossbility thatthe
progressbn ofarthritc pan n the knee @nd possbl the hp) willcom pelM r.M anky
to reduce the num berofhours he cunently works. W hetheribe onl two "uns"a
day as a bgghg tuck drverora Ekss punishhg drivihg pb of the sorthe cbtahed at
hwood Trmuckihg, a reductbn of hcom e fiom hi presentkvels Ikely heviabk

m uch earler than would have occurred n any 'w thoutacctentporghalposion”
scenarb. Justl0 years'bss ofannualhcom e h the am ountof$30,000 am ounts ©
a $300,000 bss before presentvalie discounts and applicaton of otherpositve or
negative conthgencis partcubrito the phntff.

[137] PB=ntffs counselsubm ited varbus actuaraly cakuhted uture bss
scenarbs as "usefulbenchm arks" forfram hg the assessm entofquantum i this
case. Both Knapp and Grewalv.Naumann, 2017 BCCA 158, have endorsed the
use ofsuch scenarbs h assesshg whatm htbe fairand reasonablk in the context

ofany capialassetevaliaton.

[L38] Ushg a pre-accidentcapaciy of$90,000 perannum form odellhg pumposes,

phntffs counselproposes scenarbs where M r.M anky works fora further5, 10 or
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15 years before stopphg work alogether. Applihg the applcabk m ulplerto each
scenarb genemtes num bers mnghg from $400,000 t $1.1 m illon.

[L39] O therm ore realstc scenarbs were ako genermted by addhg a further
varbebk to the m odel, nam el, three years outof the workforce © rettan and
assum ed annualhcom e of $50,000 as resiflualeamhg capaciy folow hg such
retahnhg. Ushg the sam e m ultplers the num bers genemmted by this m odified
m odelforassum ed 5,10 orl5 yearcunentem pbym entconthuaton vary from

approxin atel $400,000—-$680,000.

[L40] Perhaps notsumprisihgly defence counselpmvided no actuaralm odelling.

He amued, pobably conectly, that if the phAntffs njires prevented hi cunent evel
ofem pbym entfrom conthung, the Ikelhood & thatthe phhtfwoul pursue
reduced hours drvhg a bgghg tuck w ith his cunentem pbyeroranotherem pbyer,
orthathe woul pursue drvihhg em pbym entsuch as thatwhich he perfom ed for
hwood. He acknow kdged thatthis woul resultn a reduced kvelof ncom e butdid
notquantfy it.

[L41] Defence counselsubm ited thateven IfM r.M anky & eventually precluded
from hi cunentlne ofem pbym entas a ttuck driver, he stillretans a snificant
residualeamng capaciy. He furthersubm ited thatany future hcom e bss award
m usttake hto consderaton a "spnifcantnegative conthgency" thatthe phhtff
would have reduced workihg hours n any eventofthe m otorvehicke accident.
Agan,no num bers were provided pumporthg t© quantfy eiherthe conthgency or
the valie of the chin .

[142] TEwillbe recaled thatih Palbs v. hsurance Comp.ofBrtsh Colimbia, [1995]
3W W R.728, the CourtofAppealawarded one ortwo years'nhcom e to a phntf
who had a bss of hcom e eamig capaciy as a resulofchronic panh butwho was
stillem pbyed by hi pre-accilentem pbyerand woull conthue to be hdefniely.
The CourtofAppealacknow kdged thatthe diffculy ofm akihg a airassessm entof

dam ages cannotrelieve the courtof is duty to do so, even I the am ountawarded

2017 BCSC 1870 (CanLll)



M anky v.Scheepers Page 44

cannotbe assessed w ih any sortofm athem aticalprecisn and i som ewhat

arbirary h nature.

[l43] There arem any cases where the courthas folowed such a "Palbs approach"
and where awards have been m ade h am ounts equivakntto one, wo oreven three
years'sahry:M ilerv.Law br, 2012 BCSC 387;Rakou v.Spencer, 2014 BCSC 1;
Hoyv.W item s,2014 BCSC 234;Aliv.Rai 2015 BCSC 2085;Deolv.Shekh, 2016
BCSC 2404 . Adopthg a wo years "Palbs approach" to assessm enti this case
woul generate an award of roughl $180,000.

[144] Atthe end ofthe day, Iam satiefied thata snifcantdiference exists
between M r.M anky s pre-accidentand postaccidentfiture bss of hcom e eamng
capacily. H ¥ panh condibn w illworsen overtim e and t due course he w illlkel be
oblged, volintarly orothemw ke, t© reduce hi hours ofwork t© a kss punishng
scheduk andora kss punishihg envionm ent. This willresulth a reducton of
ncom e thathe woul notothemw e have ncurred butforthe accdent. Furtherand
1 any event, allofthe Brown v.G okl factors are engaged n this case, jistas they

were h Palbs, and m ustbe refected 1 the award.

[145] I myview,them ostralstc hypotheticalbss of future hcom e scenarbd
confiontihg M r.M anky & conthuaton ofhi cunentem pbym entand rehted nncom e
fora perbd of5 t© 10 years, atwhih pontthe deterbratin ofhi pan conditon w il
com pela change ofwork orscheduk untlknee rephcem entsurgery i perfom ed.
The pmospectof successfilsurgery elin hathg orsubstantally reducihg chmoni pan
I hih but® notguamnteed, m eanhg there rem ahs t© be recognzed a negatve
conthgency assochted w ih the substantalpossbility of conthued in paim entof

postsurgialresidualeamihg capaciy.

[146] Empbynhg the econom © m ultpler dentfied by M r. Bennig, an facom e
reducton 0f$30,000 perannum beghnig five years fiom now and conthuihg forl10
years yeHds an "arthm etical' presentvalie award ofapproxim ately $208,000. To
thatnum ber i added an award reflectng a net20% negative conthgency ofpost-

surgialconthued reduced eamig capaciy € g. presentvalie ofannual, say,
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$15,000 bss from age 55 t© 65 I approxin atel $64,000,20% ofwhich

approxin ates $13,000), ora wralpresentvalie of$221,000. The sam e m odel
based on an annual$30,000 bss of hcom e beghnihg eghtyears from now,
conthunhg forfive years, and folowed by the sam e post-surgery conthued in paied
hcom eeamig capaciy conthgency untilage 65 yeHds approxin ately $119,000.

[[47] Ei Inpossbk o preditexactl whatM r.M ankys future workhg Iife i gohg
to bok Ike. ki ckar, however, thatthe accilenthas snificantly in paied
Mr.Mankys bng-tem hcom e eamig capaciy. Makihg a fairassessm entof

dam ages on thataccounti dificul;, howeverboth the "Palbs approach"and the

m ore arithm eticalactuaralappmach t© assessm ent hdicates an approprate award
B h the ange of$125,000 t© $225,000. 1 the resuly, Taward M r.M anky $175,000
forfuture bss ofeamng capaciy, a sum that, hmyvew, & farand reasonabk t©

both partes.

Loss ofDom estic Capacity

[148] This head ofdam ages i discussed n Kalstom v.Y D:

B55] OurCourtofAppealnstmucts us that, properl considered,

hom em akihg costs are awarded for bss of capaciy, are disthctfrom future
costofcare chin s, and thus requie separate assessm ent: W estbroek v.
Brizueh, 2014 BCCA 48. I thatcase the courtstated:

741 ... An award ordered for homemaking is for the value of the
work thatwoul have been done by the phhtffbutwhih he orshe &
Ticapabk ofperform g because of the njures atissue.The phntff
has bstan asset:h¥ orherabilty © perfom househod tasks that
would have been ofvalie to hin orherselfas wellas others h the
fam iy untbutforthe accdent. Thi & different rom future care costs
where whati beng com pensated & the valie of services thatare
reasonabl expected to be rendered to the phntf atherthan by the
pEntff. Em phask h orghall

B56] W estbmek and otherappelate deckbns regardng thi head of

dam ages have hstucted tralcourts to adopta "cautbnary appmach" t©
assessm ent"kstitunlkash a fbod ofexcessve ckhin s" @tpam.77) but
(conserwative) awards can, and should, be m ade where the evidence attral
substanthtes the bss h am eannhgfulway.

[L49] The phAntffsubm is thatan approprate awar for bstdom estic capaciy to
date woull be $10,000 and forfuture such bss the sum 0f$20,000. He subm is:
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e hewasahosttoraly hcapaciated orthe fisttwo m onths afterthe
accident;

¢ he I aworkaholic and his bng hours do notkave m uch tin e t© be
devoted to househol Bsues;

e he has been unabk t© shovelsnow and do otherheavirhom em akihg
tasks o the sam e degree as before; and

e fiture knee rephcem entsurgery, and possbl hp rephcem entsurgery,
w illin parhi abilty to do tasks aboutthe hom e orup t© fourto sk
m onths.

[L50] The defendantsubm is thatthe evidence 1 this case & nsufficientto
substanthte the existence ofanym eanihgfilpast bss ofhousekeepig capaciy.

He does notaddress the future.

[L51] Tacceptthatthe phhtffs accdentrehted m editalproblkm s have had som e
sm allnegative In pacton hi housekeepng capaciy and lkely willconthue t© do so
n the uture. I the end, however, Im ake no award forany bss ofdom estic
capaciy h this case. Thave alrady factored thatbss of capaciy nto the

assessm entofgenermldam ages, a factorthathas served to m odestly hcrease that

partcubraward beyond whatIm ghtothemw e have been nhclned to favour.

SpecirlDam ages and Future Care

[152] The phntfadvies that"allbut$64 n spechldam ages have been paid by
the defendant'. Tassum e thi refers to outofpocketexpenses otherthan bss of
eamihgs. Thave no evidence before m e supporthg any ckhin forspecihldam ages,
whether h the am ountof $64 orothemw e, and any chin forsuch dam ages m ustbe

dsm Bsed.

[L53] The phhtffako m akes halfhearted subm ksbns h supportofa chin for
future care costs "h orarmund the tin e ofthe knee and brhp rephcem entsurgery.
He alko subm is there willbe "som e costs forvarbus m odalites ofpan

m anagem ent, especihlly when the deterbraton of the hipp phtbecom es severa".
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[l54] The prncpks applicabk to the assessm entofchin s and awards forthe cost
of future care are summ arzed  Kalstrom v.Y P, butIwilnotrepeatthem here.
Suffice itto say adm Bsbl evidence m ustbe tendered to substantate notonlk the
am ountthatw illbe hcuned butalko the m edial jistfication and the
reasonabkness of fem s ckBn ed. No such evidence has been tendered and no

award 3 m ade underthis headhg.

Summ ary ofAward and Costs

[[55] T summ ary, Iawar the phhtf the folow hg am ounts as dam ages agahst
the defendant:

Non-pecuniry genermldam ages $ 125,000.00
Loss ofpasteaming capaciy $ 23,000.00
folus pre-judgm ent nhterestto be

cakubted)

Loss of future eamhg capaciy $ 175,000.00
Loss ofdom estic capaciy N il
Spechldam ages and costof N il
future care

Total $ 323,000.00

[L56] Absentany furthersubm ksbns from the partes respectng costs, costs will
folow the eventand are awarded to the phRhtffto be assessed underscak B of
Appendix B to the Suprem e CourtC wilRulks. Should eiherpany w kh to apply for
a differentdispositon of costs, thatpary & atlberty to m ake subm Bsbns h writhg
wihh 21 days of the date of this judgm ent. Those subm isions m ustbe fikd and
served forthw ith upon the otherparty and the htter & atlberty to fie response

subm sbns 1 wrthg no khterthan 10 days from the date of serwie.

'"WKENT J."
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