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QLourt of Appeal 

ORAL REASONS FOR JUDGMENT 

Before: 

The Honourable Chief Justice Nemetz 
The Honourable Mr. Justice Hinkson 
The Honourable Madam Justice McLachl i n 

BETWEEN: 

CA 002593 
Vancouver Registry 

VANCOUVER, B.C. 

DECEMBER 18, 1985. 

INSURANCE CORPORATION OF BRITISH COLUMBIA 

AND: 

PLAINTIFF 
(APPELLANT) 

DARLENE CLEMMENSON 

R. Bruce Harvey, Esq. Q.C. 
D. Byl, Esq. 

DEFENDANT 
(RESPONDENT) 

appearing for the Appellant 
appearing for the Respondent 

(On appeal from the judgment of Low, C.C.J.) 

NEMETZ, C.J.B.C.: 

first judgment. 

Madam Justice McLachlin will deliver the 

. , . 

OR\G\NJ\l 
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McLACHLIN, J. A.: This case involves a claim by the Insu r ance 

Corporation of British Columbia against the defendant, Darlene 

Clemmeqson, its insured , for idemnity for sett l ement monies 

which the Insu r ance Corporation has paid to a Mr. Joseph, who 

was struck and injured by the motor vehicle driven by Darlene 

Clemmenson. 

The facts as found by the trial judge established t hat 

Miss Clemmenson had been drinking prior to the acc i dent; an hour 

and forty minutes aft e r the accident occurred, she gave breath 

alizer r ea dings of .18 and .17. 

In June 1980, some months after the accident, the 

. ,._ 

injured person , Mr. Joseph, brought an action against Miss Clemmenson , 

with Mr. Stephen Wood acting as his solicitor . 

In June of 1981 the Insurance Corpora .tion of Br itish 

Columbia fil ed a Third Party notice under s.20(7) of the I nsurance 

(Motor Vehicle) Act, alleging that Miss Clemmenson was in breach 

of a condition of her insurance contract by dr iving while under 

the influence of alcohol. 

Miss Clemmenson ' s solicito r , Mr. Jenkins, took out an 

appointment to examine Mr. Josep h for discove r y on Apr il 26, 1982. 

Mr. Joseph did not attend. On May 27, 1982, Mr. Jenkins obta i ned 

a Chamber order req uiring Mr . Joseph ' s attendance for examinat i on 
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for discovery, failing which Joseph's action would be dismissed. 

Jean Ostanek was the adjuster employed by I.C.B.C. 

who dealt with Joseph•s claim. She was aware of the existence 

of the Chamber order and had been told by Mr. Wood that he could 

not loca t e his client and wished to be removed from the record. 

On June 25, 1982, Miss Ostanek made a settlement offer 

of $8,000 to Mr. Wood on behalf of I.C.B.C. She left a draft for 

$8 , 000 with Mr. Wood. 

Miss Ostanek was aware that Mr. Wood was still having 

difficulty tracking down his client. Using the resources of the 

Insurance Corpora t ion, she tracked down the whereabouts of 

Mr. Joseph on Augus t 18, 1982. Prior to that time Mr. Joseph's 

last contact with anyone involved in the accident was on May 12, 

1982. 

. , .. 

Miss Ostanek ' s file indicates that on October 20th, 1982, 

she asked Mr. Wood to return I.C.B.C. 's draft in the amount of 

$8,000. 

On November 8th, 1982, Mr. Wood telephoned the I nsurance 

Corporation advising that he had spoken with Mr. Joseph and asking 

whether the offer of settlement was still open. lie was advised by 

another adjuster that it was and the settlement was concluded. 
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Ultimate l y, Mr. Joseph's claim was settled for $8,000. 

In addition, I . C.B.C . paid $1,288.73 to B.C. Hospital program 

pursuan:-t to the Hospital Ins ur ance Act. ·. 
. , .. 

The trial judge found that the settlement was reasonable 

both as to liability and quantum. However, he dismissed I.C.B.C.'s 

claim against Miss Cle mmenson for indemnity under s.20(6) of the 

Insurance (Motor Vehicle) Act. He found that I .C.B . C. had breached 

its duty to its insured in taking t he steps it d i d to locate 

Mr. Joseph in t he circumstances where Mr. Joseph's inactivity would 

likely have led to a dismissal of t he action . He further fo und 

that it would have been in the best i nterest of Clemmenson fo r 

I.C .B.C . to have taken the position that the offer was no l onger 

open on November 8, 1982, when Mr. Wood called, as it was likely, 

or possible at t he ve r y least, that Mr. Joseph's inconsistent 

interest in the claim would lead to dismissa l of t he action. 

I t appears from the transcript t hat Miss Clemmenson's 

solicitor was contacted prior to the fina l settlement and had 

knowledge of it . Indee d , on Octobe r 19 Mr . Jenkins, the so l icitor 

for Miss Clemmenson, wrote to Mr. Wood, the solici t or fo r 

Mr. Joseph, as k i ng: 

"Would you please advise whether or 
not your client i ntends to accept 
the offer made to him by I.C. B. C." 



l 

2 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

29 

30 

- 5 -

Therefore, in my view, there can be no complaint that 

the ultimate off er of settlement was made without the concurrence 

of Miss;-Clemmenson . 
' 

Miss Clemmenson ' s counsel, however, argues before us 

that his client suffered prejudice by reason of the earlier 

conduct of I.C.B.C . in taking steps to trace Mr. Joseph and by 

failing to te l l Miss Clemmenson or her counsel, Mr. Jenkins, that 

Mr. Joseph had disappeared from the scene and that Mr. Wood, 

Joseph ' s sol i c i tor, was considering ceasing to act for him. 

The argument, as I understand it , is t hat had I.C.B.C. 

imparted t his information to Mr. Jenkins, the solicitor for Miss 

Clemmenson, in August of 1982 , Mr. Jenkins, instead of, at the 

reques t of Mr. Wood, adjo urning a discovery which was then 

scheduled o f Mr. Joseph, would have insisted on proceeding and, 

Mr. Joseph not appearing, Mr . Jenkins would then have moved to 

have had t he action struck out. 

It is contended that I.C.B.C. acted unreasonably and 

ac ted in breach of i t s duty to i t s insured in fai l ing to advise 

Miss Clemmenson of those facts of which it had knowledge at the 

time. 

I find that I do not need t o go in t o the i ssue for 

purposes of t his cas e of whether I.C.B.C. acted unreasonably or 

. , .. 
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was in breach of any duty in failing to communicate the facts 

in question concerning Mr. Joseph's whereabouts and the possibility 

of Mr. ~ood removing himself from the record. This is because I ~-
, 

am satisfied that t here is no evidence establishing that if there . 

were such unreasonable conduct or br each of duty, the insured, 

Miss Clemmenson, was prejudiced thereby. Counsel for Miss 

Clemmenson concedes that there is no evidence of what was the state 

of Mr. Jenkins knowledge at the critical time when it was suggested 

he might have refused to adjourn the examination for discovery of 

Mr. Joseph and, upon Mr. Joseph's failure to attend, to strike out 

the action. 

Mr. Jenkins did not testify. Miss Ostenak, the adjuster 

in charge of the case, admitted that she never advised Mr . Jenkins 

of the facts, but we do not know whether Mr. Jenkins learned of 

them fro m someone else, such as Mr. Wood, with whom he had a 

conversation before adjourning the discovery. 

Furt hermore, in the absence of Mr. Jenkins' testimony, 

there is no evidence of what he would have done had he known that 

Mr. Joseph was not in communication with his lawyer and had not 

been in communication with his lawyer f or some time. 

Now, the onus of establishing the state of Mr. Jenkins ' 

knowledge and consequent prejudice to Miss Clemmenson arising from 

l.C.B.C. 's conduct is on Miss Cl emmens on, the insured. In the 
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absence of any evidence establishing such prejudice, there is 

no causal link between the alleged breach of duty of the 
-, .. Insurari~e Corporation of British Columbia and the fact that a 

settlement was ultimately made as a result of which Miss Clemmenson 

finds herself faced with a claim to indemnify the Insurance 

Corporation. 

In my view this is not a case where it is necessary to 

interfere with findings of fact of the trial judge. The matters 

I have referred to are inferences which flow from the facts, and 

in part icular from the absence of certain critical evidence. 

For these reasons I would allow the appeal. 

NEMETZ, C.J.B.C.: I agree. 

HINKSON, J.A.: I agree. 

NEMETZ, C.J .B.C .: The appeal is allowed. 

B.M.M. 
J.A. 


