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Thia action is concerned with the grading of dilllension 

lumber, a complicated yet necessarily inexact process of -some 

importance in British COlumbia's forest industry. 
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4 The claim is for aomething 111ore than $!5, 000, 000 in 

5 damages alleged tb be due to the plaintiff Brink in respeot of the 

6 supply to it by the defendant Norande of "economy" grade lumber 

7 produced at mills of Noranda' a assooiete company, the defendant 

8 Northwood, which the plaintiff says did not in fact meet the 

9 prescribed standards for thet grade. 

10 

11 

12 

13 

14 

IS 

The lumber was used by the plaintiff as raw material for 

"remanufacturing" at its Prince George plant into 11111aller, higher­

grade piecea, by splitting, planing and trimming so as to eliminote 

defective portions of the wood. 

16 The defendanta•-Noranda and it • officers Messrs. Madrigga 

17 and McElroy, its associated company Northwood which produced the 

18 wood and the Council of Forest Industries (COFI) which provided 

19 grading and other services both to the plaintiff and to Northwood• 
, 

20 -are alleged to have conspired together to· deny the plaintiff 

21 during the period November, 1983 to July, 1986 mat~rial 

22 eonatituting the "top end" of the economy grade by putting this 

23 into the next higher grade, and to supply aa eoonom.y lwnber 

24 material which did not QUalify as auch, but was fit only for 

25 "chipping" or burning. The plaintiff says the con•equenee of these 

26 undisclosed changes in grading practice was, on the one hand, that 

27 Northwood considerably inorea •ed ite sales of lumber designated 

28 "utility" or "No. 3"--the grade • i111111ediately above "economy"--and, 

29 on the other hand, that the volume of remanufactured lumber which 
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the plaintiff was able to produce fell significantly, as did the 

average quality of the plaintiff'• output. 

The plaintiff aays also that the amount of its 

8 "downfall", or waste, as a coneequance substantially incr.aaad, and 

9 it is by this increase in the proportion of wood rejected in the 

10 oourse of remanufaoturing that it seek• to prove its 1oss. 

11 

12 The conspiracy is alleged to heve been carried out 

13 through the application by Northwood in its grading process of 

4 certain confidential "guidelines" adopted by the defendant COFI of 

15 which the plaintiff says it had no knowledge itself but which it 

16 says were disolosed to, and used by, Northwood. These guidelines 

l7 incorporated criteria which the. plaintiff aays are in important 

1s respects leaa delllanding than, end essentially in conflict with, 

19 those laid down in the published, and generally applied, National 

2o Lumber Grades Authority Rules (NI.GAR) • • · 

21 , '• 

22 The plaintiff alao alleges negligence, breacil of expreaa 

23 and implied warranties, interference in contractual relations, 

24 improper termination of the wood-supply agreement, "economic 

z, duress" and breaches of fiduciary duty. It claims punitive as wall 

• 6 as compensatory damages, and aeeks an accounting of the profits 

27 which it says Northwood made at its expense. 

28 

2<J 
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-4 The issuea raised proved to be far greater in scope than 

s the parties had anticipated, and the claim became increasingly 

6 oomplicated as the trial proceeded. The hearing took !50 days, as 

7 oppoaed to the 19 which had been estimated, and more than 30 

8 wi tneaaes were called end !500 pages of argument submitted. Much 

9 relevant documentary evidence within the poasession of the 

1o defendant COFI waa diecloaed only in the last atege of the trial, 

11 and COFI also elected not to call the senior member of its staff 

12 involved, whose evidence it knew would be central to the case. 

13 Had proper pre-trial discovery been •ought and made, the 

14 proceeding• would undoubtedly have been aborter, end the task of 

JS the court less onerous. Had the key COFI witness been called there 

16 would have been direct testimony on an important issue which the 

17 court is now asked to decide ~nstead by inference, 

18 

19 With agreement of all parties, Martin Linsley, C,A., sat 

20 as an · Assessor during evidence and argument·-relating to c.rtein 

21 complicated statistical issues which are said to be relevfl,J\t to 

22 both liability end damage questions and I am gratef\11 to Mr. 

23 Linsley for the able assistance which he rendered. 

24 

25 

"26 
27 

28 

29 

I regret that the task of erriving at conclusions on 

several of the iinpertant issues raised ha• proved so much l\ore 

time-oon • uming than the parties could have expected, 
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(a) 'l'be NLCA llulea 

The National Lumber Grades Authority Rules (NLGAR), the 

Canadian grading Z11les which are accepted by all partiea as 

applicable to lumber •upplied under the contract between Brink and 

Noranda, . were first published in 1977 and incorporate the National 

Grading Rule (NGR), in fact a set of %111es, which emerged from a 

1970 industry-wide conference at Chicago, 

13 The importance of the NGR is that it was enacted as a 

14 result of discussions in which representatives of both producers 

1s and consumers of dimen • ion lumber took part, held under the 

16 auspieaa of tbe united States Department of COmmeroe, aa a 

17 

18 

19 

mutually-aoceptab;e statement of quality standards for application 

throughout the North American lumber industry. At the time of 

trial the conference had never been reconvened. The Rule had never 

20 been changed in ony way. The .• ubsequent direction of grading 

21 practice had been controlled by grading agencies and ,their 

22 governing bodies, organizations almost exclusively employetl by the 

23 lumber producers and in many cases, a• in that of the defendant 

24 COFI, actually organized and operated by them. 

2S 

z6 Representatives of consumers were not, during the period 

27 relevant to this action, consulted in any way with respect to the 

2g interpretation and application of the grading rules. Nor were tha 

?Q "guidelines" used by the agencies meant to be available to them. 
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4 In some cases--aa with those u.aad by the defendant COFI--the 

s guidelinea were designated "confidential". 

6 

7 So far as COFI was concerned the guide l ines were not 

8 apparently to be made known to the partiea whose interests would 

9 t>e affected by them, either producers or buyers. Yet COFI, as I 

1o have mentioned, is an organization of lumber producers, whose 

11 purpose is to advance the producara' interesta, and there is 

12 evidence that a U.S. grading agency was willing to make them 

13 available to mills it served. Both the plaintiff and the defendant 

4 Northwood were COFI members, and users of i ta full range of 

15 grading, advisory and other services, the plaintiff being one of 

16 the smallest while Northwood and its associated companies are among 

l7 the largest producers in the world. 

18 

19 

20 

21 

22 

'l'he interpretation of certain provisions of the NGR is 

important to the outcome of this litigation •.. 

"Economy" is the lowest grade of lumber. T,he NGR by 

2~ defining the minimum qualities of lumber in No. 3 or "utility"--

24 the grades immediately above "economy"--thereby establishes the 

25 quality "ceiling" for economy lumber. 'l'he "bottom• of the economy 

&6 grade--the minimum atandard to t>e met by lumber supplied to Srink-

27 -is defined, not by the NGR, but by the NLGM, the Canadian rules. 

28 

29 

Little importance seems, however, to attach to this minimum 

standard. The plaintiff'• case reats essentially on i ta claim that 
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it was denied the •top end• of the economy grade--ita aaaertion 

that what ehould have been its beet pieces were osaigned in.stead 

6 · to the No. 3 or utility grades, thereby diluting tho•• grades ond 

7 impoverishing the economy grade. The plaintiff's oaee ia one of 

8 'non-delivery', rather than 'mis-delivery', 

9 

IO It i• the plaintiff'• p0sition that a mill can be said 

11 to deliver "economy grade" l'Ulllbe:r only if it provides the full 

12 range of ita production properly falling within that grade. 

13 

14 The NGR and NI.GAR, in. my view, amply support the 

15 plaintiff's contention in thia regard--that is to aay that a 

16 purchaser by grade ia entitled to the full 'spectrum• of the mill 

1, production in that grade . such a purchaser c:aMot be said to 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

receive lumber of the grade contracted for simply because the 

pieces delivered oan be ahown to be of a quality at or above the 

minimum set by the rules for that grade. 

... 

Thia is both implicit, in my view, in the noture of the 

grading so.heme, and al •o e,tpres •ly provided by General Proviaion 

8 of the NLGAR, which states: 

A lumber grade is a grouping of pieces, all 
slightly different within defined limits , with 
regard to the and use for whi ch the grade . is 
intended . A parcel or shipment of a specified 
grade will be representative and will not be 
made up principally of either low or high line 
piec es. 
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,. Any debate over what size of conaignment oonati tutes a 'shipment' 

5 for this purpose seema to ma largely irrelevant. If a practice is 

6 followed at any mill which reaulta in the 'b\,Unping' of lumbar from 

7 a lower to a higher grade, that is likely to re •ult in every 

8 consignment of the lower grade being deficient, whether single 

9 parcel or several truoJcloads. Logic moreover dictates that if 

10 loads from a mill are not in this sense properly "representative", 

11 a notional or statistical mixing of suoh loads with loads delivered 

12 from another mi.ll cannot, by means of an •averaging" proca • 11, 

IJ somehow render them repreaentative. 

14 

15 If the "top-end" of the lumber properly belonging to one 

16 grade is moved into th• next higher grade this will almo • t 

17 inevitably result in failure of both to meet the requirements of 

18 the rulea--the former bei.ng no longer representative of production 

19 in that grade, and the latter because sub-standard pieces exoeed .. 

20 the five per-cent permitted by the rulu. •· 

21 ., 

22 A key question in the pre.ant 11 tigation is whether this 

23 is what happened in the case of the lumber produced by Northwood 

24 and supplied by Noranda to the plaintiff, 

ZS 

'26 (b) The Limit • of the Claim 

2'? 

2i; The wood-auppl.y contract between Brink and Noronda, dated 

29 1978 and effective January 1 , 1979, appoints Noranda exclusive 
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4 agent for the aale of all Brink• a production of re-manufactured 

5 lumber and offers Brink a long-term supply of economy lumber from 

6 the Northwood mill • as raw material. 

7 

8 The contract provides that 60 per-cent of Northwood'• · 

9 production of economy-grade lumber--originally estimated at 23 

1o million board feet and later increased to 35 million board feet-

11 -is to be made available to Brink "on a weekly baaia". Brink is 

12 not obliged to take the weekly offering, but should it refuse any 

13 such offering Noranda would be entitled •to reduce the agreed-upon 

14 supply by this amount", Brink was therefore free to obtain its 

15 future wood supply elaewhere to the extent that it pleased, but if 

16 it refused any Noranda weekly offering it would to that extent lose 

17 ita assurance of aupply from Northwood. 

18 

19 

20 

21 

22 

23 

The wood was to come from any or all of four Northwood 

milla~-Houston, Prince George, Upper Fraser and Shelley. 

.... 

'l'he contract contains a 'force majeure' olaus .• on which 

Brink relies in th••• proceeding& in denying the effectiveness of 

24 the termination notice it ultimately received from Noranda. This 

25 clause provides that neither party would be obliged to ship lumber 

26 if unable to do so because of a • trike. lt provides that the 

21 contract would be •suspended" during any auch strike, and that "the 

28 term • of th:1.a Agreement shall. be extended for a per:I.~ equal to the 

29 period of suspension". The contract allowed tor tarmination by 
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4 either aide on 90-day • notioe directed to the anniversary data. 

5 on September 24 ; 1986, Noranda gave •uch notice to cancel, 

6 effectiva January 1, 1987. This was given aftu Brink indicated 

7 it would bring this action, and while a province-wide woodworker•' 

a strike was in progreas. 

9 

10 The plaintiff' a claim i • limited in two particular 

11 respects which have obvious potential significance: the claim 

I:? relates only to lumber which originated at Northwood'• Prince 

13 George, Upper Fra••r and Shelley mills, and only to that supplied 

14 from those mills during a 32-month period fr0111 November, 1983 to 

15 July, 1986, when the strike started. The plaintiff thus aooepts 

16 

17 

18 

19 

20 

21 

22 

that wood supplied from all four mills during the first five years 

of the contract term, those pr899ding the start of the claim 

period, was of contract quality, and also that wood produced at 

tha Houston mill••amountillQ to half that •uppliad••oontinued to be 

acceptable throughout th• claim period, 

It is of obvioua significance, too, that it was .not until 

23 _ July, 1984--aight months into the claim period--that COFI first 

24 became Northwood' a grading agency. 

25 

26 So the plaintiff maintains that . the departure from 

27 acceptable grading practice started prior to COFI becoming 

2a Northwood's grading agency, and continued thereafter , but that it 

29 was reflected in the quality of only half of the vQl11,111e •upplied-
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4 •that produced at three of the four Northwood mills. There is no 

5 claim made in theae proceedings against the agency employed by 

6 Northwood at the time the guideline • are aaid first to have beoollle 

7 known to Northwood , ana to have fir • t been u•ed in grading the 

8 lwnber produced at these three Northwood mills. 

9 

10 The plaintiff'• ease i • 00111plicated al • o by serious 

11 difficulties involved in comparing the quality of raw material 

12 which it received during the claim period with that of material it 

3 received before and afterward •, 

14 

IS (c) The Grading Syat• 

16 

17 A full description of 1;ha operation of the grading system 

18 would call for reaouroes far more extensive than those afforded a 

19 trial judge in such proceedings as these , and the following is 

20 merely an outline, based on leaa-than-complettl evidenoe led in an 

21 action brought by a small participant in the industry , •, 

22 

23 The separation of finished boards into NLGA•presoribed 

24 gradea takes place in the aawmill at what is called a grading 

2s 'table'--in fact a point on a moving production line close to the 

26 end of the process. It is done by employ••• of the mill. A grader 

27 has only a second or two in which to size up the charaotaristios 

2& of a board , probably before its length is finally de termined, and 

29 t o decida wheth er it qualif i es as "No. 1" , "No, 2", "No. 3" (or 
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,4 •utility") or "econOIII)'". The grades s0111et1mes bear other names, 

s and may be broken down or combined,auch deaoriptions a • "3apan 

6 grade• and •standard or better• J>eing used for variations, but I 

7 do not think it necessary to discuss grades other than aconomy and 

8 No. 3 or utility, the latter being two e •• antially similar grades 

9 constituting the next step above economy. 

JO 

11 

12 

(If 
14 

Th• grader is a highly-skilled member of the sawmill 

workforce. Because of large differences in pricing as between WOOd 

in one grade and the next, an efficient mill can generally be 

expected to look to it • graders to make certain that lumber is 

1s placed in the highest grade for which it qualifies. The rules 

16 provide for a five per-oent margin of error, so that lumber may be 

l7 declared "on grade" even though one in 20 boards ought properly to 

!& have been classified in a lower grade. 

19 

20 Thia in-house grading prooess is ,'subject to overall 

21 ,supervision and control by a grading agency such as COFI. , , 

22 

23 The agenc,y trains the mill-employed graders and does 

24 random checks, conducted twice-monthly in the caae of Northwood 

2s mills, to ensure that the graders are doing their job properly. 

9 6 By demonstrating what defects ere and are not aoceptable in .each 

27 grade the inspections aa • ist the graders in maintaining the proper 

28 standards. The agency also acts as erbi ter between buyer and 

29 seller in the event of disputes which can be eettled by 
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4 "reinspeotion", a pi~-by-pieoe check by grading agency personnel 

s of the dieputed shipment. Reinspeotion is the only recourse 

6 provided for by the rule• where a buyer claims that a shipment 

7 received i• "off-grade". While this process was repeatedly 

8 referred by the defendants as an essential oourH for the plaintiff 

9 to have followed in respect of the complaints it makes in - this 

10 action, the process ia not one which could have resolved the 

11 plaintiff'• prinoi~l complaint. 

12 

13 Reinspeotion shows whether the piecea delivered are above 

14 the minimum quality standard for the specified grade, but the 

1s plaintiff's principal complaint is not that it received wood below 

l6 the minimum standard for economy but that the shipments whiOh it 

17 received did not include what wo~ld have been the "top end" of the 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

grade. Its complaint is concerned with wood which it says it 

should have received but did not--wood which it says was sold 

instead to others, mainly as utility or No. s. Re-inspection is 

not required by the rules as a pre-requisite to the making. of a ,. 
claim of this aort and, had it taken place, would •~rely have 

resulted in applicetion of the guidelines and a finding that the 

pieces delivered were •on grade". 

The instruction of mill graders by the agencies, through 

published material, grading classes, mill inspections, refresher 

courses and grading competitions, is intended to ensure that the 
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4 grading practices in fact followed, at the mills both accord with 

s the grading ru1es and are unifoni. 

6 

7 Since the rules--the NLGAR, incorporating the NQR--are 

s in many reapects ambiguous and obviously incomplete, the work of 

9 the agencies has much significance in determining the minimum and 

10 maximum standards for eaoh grade. 

11 

12 The interpretation of the rules calla for a very large 

13 measure of judgment; this judgment ia to be exeroised, not by an 

independent enforcement agency, that is to say one set up jointly 

1s by buyers and sellers, but by agencies controlled or employed 

16 solely by the producers, and by the NLGA, a producer-controlled 

17 

18 

19 

20 

21 

22 

23 

24 

29 

rules body. The general provisions of NI.GAR encourage buyers to 

rely on these bodies, notwithstanding their less-than-independent 

position, to ensure that standards prescribed by the rules are 

fairly.and uniformly enforced. 

> • 

For the purpose of ensuring that the qual:l."9 of each 

piece it receives is no lower than the minimum quality a.llowed in 

the ordered grade a purchaser is entitled to call for a 

reinspection by the grading agency, For the purpose of ensuring 

that wood received ia "representative" of production in that grade 

the purOhaser is equal.ly reliant on application of the published 

rule • by the agenoy, but in this respect the purchaser's reliance 

is on the egency' s inspection of the 111111' a production of wood 
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4 placed in the higher grades. There i• no 111eens of re-inspection 

s provided by the rules by which a purchaser can challenge th• wood 

6 it receives as not being fully "representative" of production 

7 properly falling within that grade. The only meana of enforcing 

8 that equally important requirement seema to be the bringing of such 

9 difficult proceedings as these. 

10 

11 

12 

ff 
14 

15 

Another producer-controlled organization, canadian Lwnber 

Standards (CLS), certifies and auperviaea the inspection agencies. 

Little was eaid in evidence ea to how it operates. There was 

nothing said to suggest that it involves representatives of lumber 

consumers in 1 ta work, insofar as it plays any part in the 

16 interpretation or enforcement of the rules. The Executive Director 

11 of CLS is also Manager of the NLGA, and the two organizations 

18 appear, therefore, to be closely linked. 

19 

20 

21 

22 

23 

24 

25 

6 

27 

28 

General Provision 1 of the NLGAR says that the purpose 

of the rules is "to maintain a atandard or measure of value be:tween .. 
mills manufacturing the same or aimilar woods so th$:t uniform 

qualitiea .will result". General Provision 2 says that "the 

interpretation of these rules and decisions on grades is vested in 

the Na tional Lumber Grades Authority". The preface to the Rules 

says that the NLGA •consists of all lumber manufacturers' 

associations in Canada that have approved grading agenci-, ea well 

as the independent agencies". The reference to • independent 

29 agencies" ••ems to be to grading agencies which are not actually 
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. . 
4 operated by lumber manufaoturera--I heard no evidence of any agency 

s which is "independent" in the sense of being employed by both 

6 producers end buyers. Thea• agencies which are not actually 

1 controlled by producers seem to be solely employed by producers, 

1 ~nd 00111pete with each other for their busin•••· 

9 

10 The intention of th• rules eeema to be that those who 

11 order Canadian lumber by grade from NLGA milla will receive wood 

12 which meets thoae requirements laid down by the put,liahed rules, 

3 no matter from which mill it originates. To deterllline what the 

14 requirement • are, howevu, a buyer must know not only what the 

15 rules say, but how they are interpreted, That important 

t6 information can be found out only from a study of the material 

t7 published by the grading agenciea for the guidance of graders-• 

18 that is to aay the material used in the grading oouraes. 

19 

20 There is nothing in th• rulee to -•uggeet that secret 

21 directions may be given by the NLGA to the grading ag(\noiee 

22 authorizing the application by their inspectors of lees . .de1aanding 

23 atandards 'in the inspection and reinspection processes than those 

24 officially promulgated and taught, 

25 

26 No cla i m ia made by the plaintiff against the NI.GA, nor 

27 did COFI ori tioize the NLGA f o r approving the NGR guideline • • 

28 Insofar aa they contained laaa demanding criteria than the rule• 

29 themselve• COFI was under no obligation to apply them. 
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(d) The COnfid • ntial Ouidalines 

6 The defendant COF.I concedes that it applied aonfidential 

7 NGR Guidelines in its inspect.ions of production at 111illa auOh •• 

g Northwood' a and alao when re-inspection• were called for by 

9 purOhaaers who complained of having received wood which did not 

10 meet tha published standards for the grade. 

11 

12 The NGR Guidelines were drawn up in 1977 and amended in 

3 1981. They were created and emended by the producer-controlled 

14 rules organization in the Uni tee States and provided to · tha 

15 CanaCien agenoi .. by the NLGA for uae in inspections and 

16 reinepections, with the request that thay be treated as 

17 confidential. Considerec in the context of the purpose of tha 

18 

19 

20 

21 

22 

23 

rules, the provision authorizing the National LIJ!llber Grades 

Authority to interpret the rules and •make grading decisions" 

cannot, as I have said, be taken to authorize.the establishment in 

this way of two quality standards, one pr0111ulgatad and the other 
' 

kept secret but in faot appli60 by inapectora. 

24 In the absence of words authorizing auOh a practice, the 

25 rules must be taken to contemplate the establishment of a single 

26 set of cri taria which the authority ia prepared to disclose and 

21 openly apply. No coherent explanation was offered by the 

28 defendants for maintaining secrecy with respect to the guidal.ines, 

29 a practice obviously quite contrary to the intent .of the NI.GAR that 
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2 
18 

3 

4 there be uniformity of grading praotice, It aN1118 inevitable that 

s applicetion of leee demanding criteria by inspectors in the 

6 supenisory lllill inspections, and in the ultimately adjudicative 

7 •re-inspection •". would gradually 0011• to the attention of aome of 

8 th• mille--that aome would "cotton on• •ooner than others. The 

9 ultimate objective of moat grader • is necessarily •o to grad• the 

1o lumber that it will pass inspection, and if neceaaery re­

II inap1tetion, subject to the five per-cent allowanoe for error, 

12 without "giving anything away"--and be in this aenae "on grade", 

3 Graders could not normally be expacted to continue to plaoe pieces 

14 in a lower grade than that into which they know the inapeotora 

JS would permit them to be graded, 

16 

17 In leaving the interpretation of the rule • to the grading 

18 egencies and their rule• bOdy, the NLGA, purchaser• ahould, I 

19 conclude, be taken to have entrusted those orgeniz:ationa with a 

2o duty to act opanly and fairly, that is to aay in an illlpartial 

21 capacity on which buyers and aellera alike would be able to,;-ely, 

22 In applying the rules COFI and its employees were not entitled to 

23 act as agent• of the eellers, or of the Nt.G1'--a producers' 

24 organization••or of any other bOdy, Those involved in their 

2S creation must have known, anO have intended, that the adoption of 

26 undisclosed guidelinea, in place of the open exercise of the 

27 t!iiscretion left to the NLGA and the egencies, was inconaiatent with 

28 the purpose of the grading ayatem, and would result in 110111e wood 

29 being placed in a ditterent grade than that to whioh it would 
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4 othen,ise have been allocated under the rule& as taught, It must 

5 have been apparent to COFI that the guidelines would beCOllle the 

6 standard to which its producer 111embers would in practice gradually 

7 oome to grad• their production. 

8 

9 I do not overlook the di:fficul ties imposed on the 

10 agenoiea in carrying out their task while under the control of the 

11 producers, or obliged to offer their service• to the producers in 

12 a competitive environment. But other professional organizations, 

13 such as chartered accounting firms, have il!lpoaad on them similar 

14 responsibilities of frankness and impartiality in dealing with 

1s their clients' affairs, notwithstanding that this may not always 

16 serve their clients' best interests. It was not unreasonable to 

1? expect similar impartiality of the grading agencies. 

18 

19 

20 

21 

22 

23 

24 

25 

Th~ plaintiff is a buyer unlike most, if only because it 

was well aware of the interpretations given ~o the rules by COFI 

in instructing the graders. It applied these interpretations in ,, 
grading its own production for the purpose of aale. To ~h• extent 

that COFI inspector • may have applied less demanding criteria than 

those taught, it is not suggested that the plaintiff changed its 

grading practices to take advantage of this. It is, in my view, 

26 impossible to accept that the plaintiff is entitled to oomplain 

21 that COFI applied interpretations which it knew to be generally 

2s taught and applied in the industry, and which it used itself in 

29 the gr ading of its own production. Its valid complaint must 
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3 

4 neceaaarily be lilnited to the uae by Northwood of interpretations 

5 whioh were neither publiahed nor taught, which it did not itself 

6 apply and of which it had no knowledge, 

7 

8 I conclude that it is only thoae NLGA intarpretations 

9 which were openly disclosed that can be regarded as authorized by 

10 the NLGAR--that ia to aay as defining grade standards for the 

11 

12 

• 14 

IS 

16 

purpose of dealings based on the rules. It follows that the 

interpretations contained in the confidential guideline& oan have 

had contractual force only if in fact known to the plaintiff, or 

if they fairly state the meaning which would in any avent be given 

to the openly-promulgated rulea. 

17 I must therefore decide to what extent the confidential 

JS guidelines authorized the application of le•• demancling criteria 

19 than those in fact taught, or otherwise known to the plaintiff, to 

20 what extent auoh less demanding criteria wer~ in fact applied by 

21 Northwood , and to what extent this affected the QUality of the , wood 
' 

22 supplied by Northwood to the plaintiff, 

23 

24 (e) 'l'he Differences 

25 . 6 The differences aa betw-n the published rules and the 

27 informal guidelines, on which the plaintiff bases its claim, have 

28 to do with th• permissible extent Of two defects which can raault 

29 in wood being classified as "economy" rather than "utility• or "No. 
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4 3": ( i) "wane", which is the lack Of a corner due to the roundness 

s ot the tree, something found on boards cut anova or below the 

6 centre line which "overlap" slightly the outside of the log; end 

7 (ii) "un • ound wood", that is to say decay. 

8 

9 The plaintiff contend • that, by application of the 

10 guideli.nea, board • having theae defects in moderation--thoaa from 

11 which the plain~iff could 1110st readily have "ramanufaotured" pieces 

12 of higher-grade-•were improperly denied to it, and sold instead to 

3 other • , mainly as utility or No. 3. 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

27 

28 

29 

The differences which the plaintiff alleges as between 

requirements of the rules and of the guideline • are, in the cases 

of both defeots, highly technical. Since the grading aystem 

includes no provision for the reaolution of dispute • suoh a• this 

by an independent qualified arbiter, and since the partiaa could 

not agree on an aaaessor to guide the court· in this field , the 

court muat do the best it can to deal with the iaauea on tha.paais 
' 

of the expert evidence but with the exercise of lay judQlll!)nt, aware 

that its analysis will inevitably be imperfect. Only ,omeone with 

considerable training in the field ia truly competent to deal with 

the te chnical queation • raised and it i • the failure of the rules 

to provide for auch an arbiter that reaulta in the dispute having 

to be resolved in the ordinary courts. 
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4 NI.GA Rule l24(d) de •cribe • the extent to which a shipaient 

s of lumber graded al:>ove "economy" may have boards with the lllieeing 

6 corners called wane. It •aye that an unlimited number of board • 

7 in a shipment may have wane extending to half the thickness and 

s half the width ao long as it doe • not exceed a quartar of the 

9 length (referred to at trial ae "basic wane•) end that up to five 

10 per-cent of board • in a shipment aay have wane •up to• 7 /8 of the 

11 thickness and 3/4 of the width for up to a quarter of the length 

12 ( referred to at trial as •additional wane" ) • 

3 

14 

15 

16 

17 

18 

20 

21 

22 

23 

24 

25 

The confidential guidelines say that the "five percent" 

rule need be applied only to wane which extend • to the full extent 

of additional wane, and that board • with wane between "basic" and 

"additional" oan be allowed without restriction •on an ~uivalent 

ba • is", the concept of "equivalence" in this context apparently 

meaning, for instance, that to exceed basic wane in thickness or 

width the wane must be restricted to le •• thlul one-quarter of the 

length. This interpretation gives the rule the meaning it vould .• 
have without the words "up to". The guideline also pro~ides that 

boards may be accepted in the grade above economy with wane 

completely across the face up to the width of the maximwn size of 

pemitted defects called "•cantness" or •holes". This sort of 

26 defect, referred to as a "wane dip " , is not allowed under the rule, 

27 and there is nothing 1n the rules to ju • tify allowing listed 

2& defects beyond their spec1f'1ed permitted extent by reference to 

29 listed defects of a different sort. 
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I am satisfied that the 'wane rules do not, on '001N110n 

sen••' interpretation, bear the meaning aought to be given to them 

6 by the guidelines. There is evidence which suggests that tho•• 
7 involved in adopting the guidelines knew this and were aeeking to 

8 interpret the rulaa in a way which, if generally known, might 

9 result in another conference such as that -at · which they were drawn 

10 up. This seems, indeec1, th• only rational explanation for the 

11 

12 

cw 
14 

15 

16 

17 

18 

19 

20 

21 

secrecy attached to the guideline •• 

The publiahec1 rule concerning "unsound wood" in the 

grades above economy permits "•pots or streaks" extending to a 

third of the croaa•seotion of a board at any point, provided that 

it does not "destroy the nailing edge". 

The guidelines permit an unlimited area of decay on any 

face but provide that if the decay is on more than one face it may 

extend only to one-sixth of the length of th••board, and must not 

destroy the nailing edge in the sense of being wider than "mafCimum .. 
22 wane" , nor be more than twice the length of an allowable knothole 

23 when completely through the narrow face. 

24 

27 

28 

29 

With respect to the principal guideline concerning 

unsound wood, I am unable to aay that on a 'common aenae' 

interpretation it properly applies the publishad rule. Since the 

rule itself places no l.imitation on the length of "spot • or 

streaks", it might seem lax enough to permit rot extending the full 
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4 length of the board, because a "streak•, like the proverbial "piece 

s of string", i • necessarily of indefinite length. But that ie not 

6 a •eo111111on sense" interpretation. Sollle meaning must, on • uoh an 

7 interpretation, be given to the worda 'spots or streaks' as word• 

a of lillli tation, yet the guidelines largely ignore them. In this 

9 regard it is perhaps nota"ble that prior to the enactment of the NGR 

10 apots or streaks of unsound wood were generally required by pre-

ll existing rule • to be "widely separated". 

12 

13 To avoid "deatruotion of the nailing edge" might, 

14 however, as the defendants oontend, require only that there be 

15 eufficient good wood along th• narrow surface to hold a nail. 

16 

17 It aeeme likely that the framers of the guideline • felt 

18 that any attempt to clarify the rule itself reapecting wwound wood 

19 was likely, too, if it bacame known to buyers, to provoke 

20 controversy, to lead to a reconvening of the meeting with oonaumers 

2I representatives at whieh the rules had bean for111ulated, and p~haps 

22 to result in some more raatriotive definition ultimat~ly being 

23 adopted. It is, perhaps, notable that since this dispute aro • e 

24 COFI has replaced its confidential guidelines with "instructions" 

25 which are said now to be publ.iahed and to be made general.l.y 

available to buy.rs and sellers alike. These instructions limit 

21 unsound wood to one pateh of up to 1-'! inches times the width of the 

28 piece in every two feat, or one patch one-third the width times 10 

29 
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2 

3 

4 

5 

per-cent of the length, certainly a 1110:re restrictive allowance than 

that which had been contained in th• confidential guidelines. 

6 

7 I have so far bean unable fr0111 the evidence to determine 

8 to what extent the concepts included in the guideline definitions 

9 of wane and decay were taught by COFI, that ie to eay the extent 

10 to whioh they would bind the plaintiff. 

11 

12 (f) The Key COPI EVidence 

3 

14 The existence of the NOR guidelines first came to the 

IS plaintiff'• attention during a disouasion in Auguat, 1986, between 

l6 its principal, _John Brink, and a COP'I inspector, Brian Marsh--that 

11 ia to aay after the guidelines ha~ been used by COFI in inspections 

18 and re-inapections for rune yeara, either in the original 1977 form 

1~ or aa revised four years later, in 1981, 

w ~ 

21 Mr. Brink had complained to Mr. Marsh about the ~lity 

22 of hia shipment • from Northwood. Mr. Brink teatified .. that Mr. 

23 Marsh said he had recently oonduoted a re-examination in Texaa of 

24 a consignment of No. 3 fr0111 Northwood'& Upper Fraaer mill, produced 

2s in the summer of 1986, which had been challenged by the purchaser. 

26 Mr. Brink aaid Mr. Marsh told him the problem had been oauaed by 

27 the use by Northwood of the guidelines. Mr. Brink aaid Mr. Marsh 

28 told him that he had been obliged to approve wood on · the Texas 

29 reinspection under the guidelines which would not have been graded 
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_. No. 3 under the NGR, that 18 to say wood which would be gradad 

s under the rulu themaelves •• economy. Mr. Brink ••id Mr. Marah 

6 told him that •wrongful uae and abuse• of the guideline• by 

7 Northwood and others oauaed thia sort of problem, and that thia had 

s probably resulted .f.n the plaint1~f receiving only •low-line• 

9 eoonomy lumber from Northwood mills. 

10 

II 

12 

14 

Mr. Marah denied in evidence that he told Mr, Brink that 

the quality of the Northwood lumber he reinspected in Texaa was low 

because of use by Northwood of the guidelines, 

15 Mr. Marsh testified that the principal objection made by 

16 the purchaser in Texas waa that the wood received from Northwood 

17 included wane •dips", defects allowed under the guidelines in No. 

18 3 but whioh would not have been permi ttad under the rule• in any 

19 grade above economy. He testified that he had no first-hand 

20 knowledge of Northwood using the guideline• b~t that, •• a reault 

21 of the Texas experience, he thought this was what was happ~ng. 

22 Ha testified that he bed Hen wood graded at NorthwoOd , Jllilla for 

23 wane otherwise than as taught at the COFI elasse •, but that this 

24 could have been due to grader error. While Mr. Marsh •eemed to 

2s agree that wane "dips" might be allowed under the NGR as 

& 6 "equivalent" to other •pe c if.f.ed defects, or on the basis of "good 

27 jud9111ent", this does not seem to have been his own view. 

28 

29 
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Mr. Marsh aaid that in mentioning the guidelines to Mr. 

5 Brink he was influenced also by an uperienoe he had recently had • · 

6 during an inspection at a mill in the Prince George area operated 

7 by a company other than Northwood. 

8 

9 He said that on this inspection he found many pieces with 

10 wane dips and that the mill manager said he had learned from a 

II grader that COFI was permitting them. Hr, Marsh said that he 

12 thought it impossible in the long run to k-p knowledge o~ the 

9 guidelines from mill personnel because graders watch the inspectors 

14 to learn what will be allowed in each grade, 

IS 

16 Mr. Brink wa• greatly alarmed by what Mr. Marsh told him 

17 and called Mr. Marsh's superior. Nila Larsaon, COFI 'a Chief 

18 Inspector. Mr. Brink demanded to know more about the guidelines. 

19 He demanded a copy in his capacity as a member of a COFI committee. 

20 After s0111e delay, and consultation with hia superior, Mr. Larsson 

21 gave him a copy. Mr. Brink said Mr. Larsson told hi~ the 

22 guidelines were being used by Northwood and one other .. producer, 

23 but Mr. Larason denied this. Ha said he told Hr. Brink that a 

24 couple of mills could be using the guidelines but denied he said 

2s that Northwood was one of them. Mr. Larsson -testified ha had never 

6 6 seen anything at the Northwood mi.lls which would oause him to 

27 believe Northwood was using the guidelines. 

28 

29 
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4 A matter on which aome importance was underatandably 

s placed by the plainti.ff in reaolving the conflict of evidence 

6 between Mr. Brink and Mr. Laraaon and Mr. )mrah is that Mr. Ma"ah 

7 wrote a memorandum to Mr i:.e.rason, at about the time when these 

8 converaationa took place, in which he expressed concern about the 

9 uae of the guidelines and their impact on the output of the milla, 

10 and this memorandWII waa not diaclosed at trial by COFI. 

11 

12 Mr. Marsh denied in hie evidence that he mentioned 

Northwood in this memorandum. He aaid he wrote it by hand on a 

14 multi•oopy form and that Mr, Laraaon said he would have it typed. 

1$ Mr, Larsson testified that he sent it to hi• superior in COFI, Dan 

16 Chapotelle, who_ was alao chairaian of the NI.GA l'tulea committH, 

17 COFI maintained at trial that none of the copies of this 

18 memorandum, handwritten or typed, can now be found, It deoli.ned, 

19 however, to call Mr. Chapotelle. No reason waa advana.d for the 

20 failure to call this obviously important witNa••• someone aaid to 

21 

22 

have been present during part of the trial . 

23 The circUJllstanoes are suoh as render the drawing of an 

24 adverse inference virtually unavoidable . 

25 

.6 Another COFI staff member who did teatify was Reginald 

21 Staffoi-d , the quality control supervi110t' re11ponsible for 

28 supervi.sion Of grading at the plaintiff's plant during the periocS 

29 relevant to this action. He testified that the plaintiff's graders 
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4 an4 Northwood • e could attend the &1!1118 grading ol•••••, and were 

5 . taught in the • ame way how to interpret end apply the rules. Mr. 

6 Stafford denied, however, that the plaintiff'& graders would learn 

7 from his own mill inapeotion that he operated on the basi • of leas 

1 demanding rules than those taught in the classes. Mr. Stafford 

9 • aid th• interest of graders lies rather in knowing why pieoes are 

10 rejected by COFI inspector• than in knowing why pieces are not 

11 rejected. He said that if he was questioned by a mill employee•• 

12 to why ha had passed a piece (that is to say un4er the guidelinu) 

1, which would have been rejected under the rules as taught, he would 

4 say that he made a miataJce. 

15 

16 While Mr. Stafford may in this way have satisfied 

17 employees in a small operation such as the plaintiff• s, aa the 

18 defendants appear to aooept, it is hardly likely that such a ploy 

19 would long work in larger mills, such as Northwood'•· 

20 • • 

21 so far as the wane guidelines were ooncern~c an 

22 experienced COFI inspector, Joe Chartrand, admitted •• .~uch in a 

23 conversation with Mr, Brink, the content 0£ whioh wae reoorded by 

24 Mr. Brink and not contested by COFI. Mr. Chartrand said of wane 

2S permitted by the guidelines that quality control people in some 

mills got to lcnow about it from the COFI inspections, and ·told 

27 their graders. He said this particularly in regard to "wane 

28 through the edge• and specifically mentioned Northwood 111ills as 

29 among those where this happened. In this way, said Mr, Chartrand, 
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, the mill graders learned that the .inspectors allowed. wane beyond 

5 the Ellltent allowable as taught in the classes. 

6 

7 I fincS that while Mr. Marah an<S Mr. Lar.'ason may not have 

a known of the extant to which s0111e Northwood 111ills had, as• result 

9 of inapec,tiona or otherwise, become aware of, and fallen in with, 

10 th• practices sanctioned by the guideline •, Mr, Chapotelle knew and 

11 that his evidence would not only have conformed Mr. Chartrand's 

12 statement, but probably have gone somewhat further. 

13 

4 

15 

(g) Th• 'Statistical case' 

16 Counsel for the plaintiff emphasized in argument that its 

17 case is heavily 'statistical' t _hat is to say that the plaintiff 

18 • relies on a statistical analysis by which it claims to demonstrate 

19 that it experienced an increase in the proportion of wood rejected 

20 in its process ·and a decline in average quality of remanufactured 

21 output, during the claim period November, 1983, to July, 19~~, as 

22 compared with its experience with wood processed. at ot~er times, 

23 or received from other sources. 

24 

25 The plaintiff says that its figures ahow that the 

26 Northwood product started to deteriorate in late 1983, so that a 

27 smaller proport ion of the wood received thereafter was capable of 

28 remanufacture into higher-grade pieces, and that the pieces which 

29 were so produced were of lower average grade. 

. . 
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, With raapect to the first of the two approaches it is 

s apparent, ea the Assessor, Mr • . Linsley, has pointed out, that the 

6 val1d1 ty of th• plaintiff• s statistioa1 oase is very much dependent 

7 on the correctness of its assumptions. lt is based on assU111ptions 

s that "downfall" ( that is to say lo•• of wood in the remanufeoturing 

9 process). was: ( i ) 20 to 24, say 22, per-oent in respect of economy 

10 lumber received from sources other thCln the three impeClchad 

11 Northwood mill• (those at Prince George, Upper Fraser and Shelley); 

12 (ii) 22 per-cent in respect of "normal" or average quality eoonomy 

13 grade lU111ber produced in the British Columbia northern interior 

;i region1 and (iii) 10 per-cent in res _pect of "rough" luml:>er from the 

1~ plaintiff's own "buah mill", a movable facility operated by the 

l6 plaintiff during part of the claim period to produce boards in the 

17 

18 

I CJ 

20 

21 

22 

23 

forest for later planing and. trimming 
' 

at the plaintiff's 

remanufacturing plant in Prince George. 

l have apent many hour•, over ftlat\Y months, trying to 

decide whether these assumptions are reasonable. I accept that ·.' 
statistical evidence has little value if the aasumptio~s are not 

shown on the balance of probabilitiea to be reliable. In the end 

24 I find it impossible to say that the plaintiff had met the burden 

zs which liea on it in this regard. 

w 
27 

28 

The Assessor'• calculations show that a one per-cent 

error in the 22 per-cent alilsumption with respect to "no;mal • 

29 downfall would make an average difference of about $65,000 in the 
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4 amount claimed in respect of eaoh · of the thr9e years. The total 

5 claim baaed on this approach is 81,247,000, 80 that an error of 6.5 

6 per-oent in the assWDption · made as to "normal• downfall would be 

1 enough to defeat the claim entirely. But I mu• t be equally 

s concerned that what is asswned !)y the plaintiff to be "normal• 

9 downfall in re •pect of lumber supplied from sources other than the 

10 three relevant Northwood mills would not have been so regarded by 

11 a knowledgeable independent observer at that time. There i • 

12 evidenoe that Northwood'• production of eoonomy lumber at the three 

13 mills whose production i • impeached changed for the worse during 

14 this period because of such factors a• improved production 

15 praotices--that i • to say the uae of better production technique • 

16 resulting in more higher grade wood being produced from the same 

17 quality of input--and some lowering of quality in tha logs 

18 processed due to an increased proportion of bal •am. 

19 

20 In deciding whether the challenges· to the plaintiff's 

21 statistical case have validit¥, some assistance might reaa~nably 

22 be gained from examining the plaintiff's experience in.-1987 with 

23 wood obtained fr0111 other sources which it considered to be of 

24 acceptable quality--that is to say, wooO it purchased after 

25 termination of the contract with Noranda, The evidence shows that 

the comparison would not support the plaintiff'• case, and that the 

27 plaintiff probably knew this to be so. 

28 

29 
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4 Mr. Lina1ey•s analy • ia point• out that any error in the 

5 assumption that downfall from the plaintiff•• own "rough" lwal)er 

6 was 10 per-cent has a much mnaller impact on the ul tiute 

? calculation of downfall from the Northwood "•u•peot" wood during 

8 the claim period. But an underestimate of four percentage point • 

9 is in this assumption would still seem to ruul t in overstating the 

10 claim by well over 20 per•eent. 

11 

12 It seems to me that the key assumptions are those 

13 relating to the plaintiff's experience of so-called •normal" 

~ 4 downfall--that attributed to lumber which properly conforms to the 

IS rules , that .is to say lumber provided by Northwood mills prior to 

16 the claim period , that provided by the Houston mill, and that from 

17 other mills whose product was regarded by the plaintiff ea 

18 accaptable- - and its comparability with the plaintiff's experience 

19 in processing the lumber of which it COlllplains in this action. The 

20 assumptions made by the plaintiff in this i:egard have not been 

21 shown to be supported by actual experience. There is evid~ to .. 
22 suggest, indeed, that downfa l l auffered by the pla _intiff in 

23 process i ng what it regards as acceptable material from other 

24 sources after the claim period was as h i gh •• 27 per-cent. The 

25 pla i nt i ff vig orously opposed comparison of its experience during 

6 the claim period with its experience afterwards, despite the 

27 existence of factors which indicate, in my view, that this might 

28 wel l have bee n a more helpful 00111parison. 

29 
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COmbined with other explanation& whioh can raaaonably be 

s given for fluotuation in downfal.l figurea--explanations having . • 

6 nothing to do with changes in grading • tandarda•-I find it 

7 i111possible to aooept the statistioal oa •e bued on increased 

8 downfall as establishing loa • which the plaintiff in fact suffered. 

9 aa a result of applioation of the guidelines. The most that can 

10 be • aid is that the figures are not inoonsistent with •om• such 

11 loas having bHn e1Cperienoed by the plaintiff. 

12 

13 As to the suggestion made by the Assessor that downfall 

from the plaintiff's own 'rough' lumber and from the so-called "top 

15 end" of the economy grade might be taken ea similar, this was, of 

16 course, aa Mr. Linsley emphasized, an arbitrary assumption, one 

17 which might or might not be ~upportable by evidence. There was no 

18 evidence adduced in support of it, 

19 

20 With respect to the aecond statistical approach, that 

21 baaed on decline in average quality of output, the evidenoe,,as a 

n whole seemed to me to show that it i • equally likely th~,:-e was in 

23 fact some improvement in quality 111ix during the claim period. This 

24 may largely have been due to the plaintiff's decision to remove, 

2s and use for 'chipping', what would have been the lo-at-quality 

'studs' it produced. 'I'hat decision also reaul ted in increased 

27 downfall, a complicating factor in the comparative downfall 

28 analysis. The decision to teke out the 'bottom' studs was 

29 motivated by market resistance which had started prior to the claim 
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, period but may have been aooelerateCS to •ome CSegree thereafter by 

s incraaaecs 'low-line' pt'Oduction due to a lowering of tbe average 

6 quality of the inooming material. 

7 

8 I fines .tt ,.tmposs.tble, on the bas.ts of the evidence u a 

9 whole, to esraw any relevant conclusion from either of the 

10 atatiatical approach••· 'l'he figure• are not inoonsi•tant with 80llle 

ti 

12 

15 

16 

loaa having been experienced as a result of deterioration in the 

quality of the Northwoocs lumber during the perioCS, but that coulCS 

have resulted from unrelated cauaes. 

(h) Th• Loaa Proved 

17 I have reaohecs the ~noluaion that as a reault of 

18 applicati.on of the guideline• by COFI on its inepeotiona at 

19 Northwood'• mill• acme lowering of grading standards probably 

20 occurred causing loaa to the plaintiff of aome volwae of wood 

21 which, but for their use, would have been placed in the eqonomy 

22 grade , and which ea a result of their uae was placed .$.natead in 

23 higher grades, this being the better material in the grade and that 

24 most auitable for the plaintiff's purposes. 

25 

& Thi.a loss 1s not proved by the atatiatical evidence baaed 

27 on anal.ysis of mill. downfall and production mix, nor does that 

2s evide~ce provi.de an acceptable basis for deterndning the quantum 

29 of any loas which may have been experienced. 
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The evidence which I accept ea establishing the loss 

s daaoribed oh:l.efly emanates from COPI employees. I accept that 

6 evidence as showing that some Northwood mill• probably graded to 

7 some extent to atanderda aooepted by the COFI inapeotora for 

8 inapeotion and reinapeotion purposes, rather then to those 

9 officially promulgated by COPI and taught in the grading olasaea. 

10 The Texas reinapeotion, in my view, • hows this probably to have 

11 been so, and Mr, Chartrand confirmed it to Mr, Brink, I accept Mr. 

12 Mr, Brink's evidence that Mr. Chapotelle told him his problems 

13 might be resolved shortly, and that this was • aid et a time when 

14 changes in the gui'delines were being diacussed. 

IS 

l6 Mr, Stafford's evidence demonstrates how the guideline 

17 standards could have influenced •ome Northwood peraonnel · while 

ts being oonoealed from the plaintiff's staff. The failure of COFI 

19 

20 

21 

23 

24 

2S 

27 

28 

29 

to call Mr. Chapotelle , the person who knew more than any other 

COFI employee abOut these matters, confirms ma· in that oonolu • ion. 

So does COFI's failure to produce Mr. Marsh 1 s 11181110randU111, Qr 'to 
' 

explain what has happened to the aeveral copies of that -.niorandum, 

and i ts failure to say whether or not the memorandum led to further 

di acussion or documentation after it reached Mr. Chepotelle , all 

these being matters about whiOh Mr. Chapotelle would obviously have 

been the most knowledgeable peraon. 
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But, above all, the evidence indicates that the purpose 

5 of the guidelines was in subtle waya to influence grading 

6 atandard • ••to do so by "interpretation•, rather than by amending 

7 the rules themselvea--and there is evidence that Northwood gave 

a inatructiona to its graders to conform with the wane Oip guidelines 

9 informally promulgated by COFI. 

10 

11 

12 

13 

.. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

28 

29 

I conclude that aa a result of COFI'a uae of the 

guidelines, the grading standarda at some Northwood mills were, not 

surpriaingly, to some utent below the standarda whiOh would 

otherwiae have been enforced. The drop waa not, of course, a 

dramatic one because that would inevitably have been noticed by 

purchasers of the higher grades, and there is evidence from such 

purchasers who noticed no such Qhange. Having in mind the size and 

standing in the industry of the Norapda-Northwood organization, the 

possibility that it was unaware of the standards applied in the 

producer-controlled grading ayatem for almos~•a decade throughout 

the North American lumber industry seem• inherently impro~Jble. 

I say that particularly because of the evidence of a leading expert 

in the field, Mr. Earl Jonea, of the Southern Pine Inspection 

Bureau, a witness for the defendant COFI, who testified that his 

agency would give a copy of the guidelines to ita subscriber mills 

if requested, an indication that the guidelines cannot have been 

unknown among producers in the United States. 
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There is, as I have · said, evidence that Northwood 

5 did have eome knowledge of COFl wane guidelines, and certainly it 

6 wa• allowing wane 'dips' in grades above econOOIY during the spring 

7 and • Wlllller of 1986, and perhaps before that, Northwood'• quality 

8 control people did not have copies of the guidelines, but they were 

9 aware of eome things which COFI pen1i tted ae a reeul t of them, and 

10 to •0111e extent reflected this in their grading. 

11 

12 I will invite counsel to malee further 11ubmiaaione, 

13 initially in writing, to assiat the court in quantifying the 

14 plaintiff' • resulting loss, and to . addre11s the matter • reserved at 

1s trial for later argument. 

16 

17 (i} The Alleged 'Conapiraqy' 

18 

19 Much time was spent at trial in exploring various 

20 dealing • between the plaintiff and personnel of the defendants 

21 Northwood and Noranda--evidenoe concerning such matters as a .. claim 

22 for excessive 1110iature content in Northwood lumber, negotiations 

23 concerning the establishment of a 'market' price for the purposes 

24 of the wood-supply contract, evidence of diffioultiee experienced 

25 by Mr. Brink in hia relationship with some of the personnel of .6 these defendants and of his supply having been suapencSed at one 

21 point-•but I find very little of it useful in resolving the issues 

28 as they emerge from the plaintiff's argument. 

29 
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.4 I assumed , perhapa wrongly, that the purpoae of this 

5 wide-ranging inquiry into the cour•• of dealing• between the 

6 plaintiff and those · defendants was to eatablish the eidstence of 

7 the oonapiraoy to injure of which counsel spoke in opening, or et 

a least aome ill-will towards the plaintiff consietent with a desire 

9 to do the plaintiff harm. Little was made of this in the 

10 plaintiff •.s closing aubmiasion. The existence of an agr8411118nt 

11 between COFI and Northwood and -Noranda, wherel)y the latter were 

12 provided with oop1ea of the guideline• while the plaintiff waa not, 

13 with a view to harming the plaintiff , was not aupported by any 

evidence. It seems to have been an assumption made by Mr. Brink 

15 as a result of his, perhaps underatandable , aense of outrage when 

16 ha disoovei:-ed the existence of the guide(l.ines and felt that his 

11 company had been ill-u s e d by the defendant•• 

18 

19 

' ' 

I find the claim based on conspiracy to injure or to 

20 induce a breach of contract has not been proMd . It ha• not been 

21 shown that the defendants made such an agraement, nor that .• they 

22 had the intent necessary to cOINllit such ·wronga. 

23 

24 I do accept that Norande increased its pricing to the 

2s plaintiff in a brusque and insen s itive way, without prior 

26 discu s sion of the figures being considered, and that the plaintiff 

~ wa& referred to at a Noranda-Northwood meeting •• a "captive•. The 

28 evid ence does not show the pr.ice s charged to have t>een above 

29 

30 

'market • J.eve l , a neces sa r1l.y vague and · unstabl e concept in an 
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<4 industry in whi.ch prioing d•pen4s . on many variables, inclucSing 

s apecifioationa a• to langth, volwae purchased ancS, of course, 

6 availability of 00111patit:t.v• mat.rial at tha date of order. The 

7 fact that the plaintiff's output was committed to sale on 

a commi• sion through Noranda'a marketing organization certainly gave 

9 the plaintiff's buainesa special value to Noranda, but that could 

10 not affect the market valu• of the aoonomy raw material which 

II 

12 

3 

1<4 

IS 

16 

17 

18 

19 

20 

21 

Noranda •old to it. The use of the term "captiv•" in relation to 

Brink was not inaccurate in the circum • tancea, but I do not think 

it add • anything to the plaintiff's case. 

It follows that the claims based on conspiracy must be 

dismissed as against all defendanta. 

(j) Other Claims aqainat Moranda 

The claims in contract against Noranda are based on .. 
failure to meet the contract quality under the NI.GAR, and 

22 particularly · General Provi • ion 8, breeohu of the warranty of 

23 fitness implied by section 18(a) of the Sale of Goods Act, R.S.B.C, 

24 1979, Chapter 370, termination of the contract without proper 

25 notice, refusal to the plaintiff of the opportunity to decide as 

26 between the Northwood mills from which it• raw material would !:le 

27 supplied, and breach of fiduciary duty arising frOill agency. 

28 

29 
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There ia also tha claim in tort for conspiracy to injure 

which I hava already dealt with, 

I have said that the wood supplied probably failed to 

meet the requirementa of General Provision 8, insofar as the 

guidelines used by COFI in inspections and re-inspections were 

contentious, differed from those promulgated and taught and were 

adopted by Northwood. To that extent the wood supplied could not 

be said to have been of contract quality, and the plaintiff is 

entitled to compensation. 

The evidence does not, however , establish that the wood 

supplied was unfit for the plaintiff' -& purpose. 

18 It is, of course, plain that the lumber was physically 

19 capable of being successfully used for that purpose, and that it 

20 was so used over the 2).(-year period to whiolil the claim relates. 

21 The plaintiff'• complaint is not that the wood could not be eq. uaed 

22 i n a physical sense but that its use for •remanufaoturing• was 

23 unprofitable, That obviously could have resulted from the manner 

24 in which the pla i ntiff chose to carry on its operation. It could 

2s also have been due to the 'spread• betwe9n market prices of the 

26 plaintiff'• input and output during the claim period not being 

27 suf fi ci ent to provide the 'margin' needed for profitable operation 

28 of the plaintiff's business, 

29 



' 

2 

3 

DEC 28 '89 15: 57 JUDICIAL ADMIN P.12 

42 

.- 'l'ha warranty of fitness does not, in 'lll(!f view, normally 

5 emount to an assurance that the purchaser of raw material will be 

6 able to profit from its prooessing and resale. 

7 

a No authority was referred to by the pleintiff in support 

9 of that proposition and l think it a mis-atetement of the atatutory 

10 warranty to construe it in effect as e guarantee by a aupplier of 

11 its purchaser's profit , It may be notable that in the leading caae 

12 of Cammsll Laird & co. v. Xhe Manganese Bronze & Brass co., [l934J 

13 A.C. 402 (H.L.), which involved the supply of a ship's propellers, 

fl Lord Wright observed that the w~rranty did not go beyond an 

15 

16 

17 

18 

19 

20 

assurance that the propellers would "work" in the intended 

application, observing (et pages 424-5): 

••• if the propeller worked efficiently as 
a propeller, it would not 1114tter to the 
respondents [the sellers) if owing to something 
in the design of ship or engines, it could only 
propel the ship at two miles an hour. 

21 No case was cited in which the statutory warranty of auitaq:4,lity 

22 hes been interpreted es a warranty of "economic" suitability, and 

23 I have difficulty in conceiving of a circwnstanoe in whioh it would 

24 ba · so construed. I do not believe it could, on the facts of the 

25 present case, reasonably be so applied. 

6 

27 Nor, in my view, does the evidence establish that the 

28 plaintiff coul.d not have 1118de a profit from the wood it received 

29 at the prevailing •spreed' in market prices. That would, of 
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4 course, depend very much on how the plaintiff c:hose to carry on its 

5 operation--the cost • 1 t chose to incur, the extent to which 1 t 

6 cho•• to utilize i ta facili tiea for the procea • ing of material frae 

7 other sources, •o as to x-.duoe th• share of fixed coats allocated 

a to production from the inaterial in question, and the technology and 

9 manufacturing teehniques it oho•• to employ. 

10 

11 But I am in any event doubtful that the warranty of 

12 fitne•• is applicable in the present case, beeause General 

13 Provision 6 of the NLGAR prov.idea that •material supplied in 

14 acoordanoe with these rules is not _graded with the intent that it 

15 be suital)le for remanufaoturing to smaller sizes~. This 

16 possibility was not, however, fully explored. 

17 

18 The claim relating to termination of the agreement 

19 without due notice is baaed, firstly, on general allegation • of 

2o unreasonableness and unconscional)la conduct• and, secondly, on 

21 conatruotion of Clause 15, the ter111ination clause, with qiauae 

22 14(a), the •~orce ma,1eure' olauae, ea th• latter r.elates to 

23 interruption due to labour disputes. The notice given by Noranda 

24 was dated September 24, 1986, half way through the five-month 

25 industry-wide woodworkers' strike, and was directed to January 1, 

1987, the contract anniversary date. 

28 The general attack on the termination clau•e for 

29 unreasonableness, and on the ground that its use in the particular 
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4 circwastanoee was unconscionable ot opprea • ive, end the 09ntention 

, that the court ehO"Uld, by analogy to 9111Ployment case • , e'Ubatitute 

6 a •rea •onabl•' periOd of notice, seem to me wholly unfounded, The 

7 provision was not wanting in mutuality; it was clearly there for 

a the potential benefit of either party, The periOd of three month• 

9 has not been shown to be unreasonably ehort. 'l'erlllination of the 

10 contract during the strike, rather than while the plants were 

11 operating normally, was not shown to have re • ulted in any extra 

12 burden being east on the plaintiff, 

13 

14 I should add that nothi_ng has been put fo.rward which 

1, would support the challenge to effective termination on the ground 

16 described by counsel as •uncsue influence". 

17 

18 I turn , therefore, to Clauses 14(a) and 15. 

19 

2o Clau • e 14(a) provides that in the .event of failure by 

2I either party to deliver lwnbar because of certain •~orce m&.:{,ure' 

22 conditions , including strikes, the agree111ent "11hall be .. euepended 

23 from the date thereof until the cause of •uch failure is remedied 

24 or oea •es" and •the terms of this Agreement shall be extended for 

25 a period equal to the period of suspension" . Clause 15 provides .6 that th• agreement cont i nues for one yeai:- and thereafter "from year 

21 to year unles • either party has given 90 day • notice in writing to 

28 the other to terminate the Agreement on the second or any 

29 subsequent annivei:-aary of the Agreement". 
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I understood counsel to ·conten4 that the effect o'f the 

£ore• majeure olause was to put forward the oontraot anniversary 

date for the purposes of termination by a period equal to that of 

the strike, so that the 90-daya notice would run effectively frOlll 

the end of the strike, say January, 1987 to April, 1987. 

The clause appears beside the notation "Failure to Ship". 

Its purpose, so far as supply of wood by either party is concerned, 

seema to me to be to ensure that an additional period will be 

allowed to provide the guaranteed annual minilnU111 quantity which 

eac:h has contracted to provide, It .is notable that the olauae goes 

on to provide that should the inability to deliver continue for six 

months "either party may by notice in writing to the other 

terminate this Agreement" . The intention is that should an 

interruption continue for that long there will be a right of 

termination without notice. That does not seem to me at all 

consistent with the anniversary dete being exter\ded for termination 

purposes in the event of an interruption of leseer duration\, The 

provision that "the terms (plural) of this Agreement .. shall be 

extended fore period equel to the period of suspension" seems to 

me to refer to terms such, as I have said, as that requiring 

delivery of a particular quantity of wood within a 12-month per _iocl, 

6 rather than to the term of the contract. By •suspension" of the 

27 agreement is meant suspension of performance under it and by 

28 "extension• is meant extension of time for performance. 

29 



1 

2 

3 

DEC 28 ' 89 15:59 JUDICIAL ADMIN P.16 

46 

4 The interpretation which the plaintiff urgea would seem 

5 to result in constant amendment of the anniversary date, as periods 

6 of interX'\lption accumulated, and denial of the right to terminate 

7 . during a strike of let111 than six 1110nthe, I do not think: aither 

8 

9 

·10 

ti 

12 

13 

15 

16 

11 

11 

19 

20 

21 

22 

23 

24 

25 

(IJ 
'21 

28 

29 

result was intended. 

Had I come to a different conclusion ., I doubt I would 

have been able to award more than nomi.nal damages. The evidence 

ahow11 that the plaintiff obtained i ta input requirements from other 

souroea after the strike ended, and I recall no evidence that it 

would have been able to process as ~•ll the minimum quantity which 

would have been made available to it under the agreement with 

Noranda. To the extent that the plaintiff did not proceaa as muoh 

lumber during the three months after the strike ended as it . did 

during the three months before the strike, the evidence does not 

establish that this was due to the non-availability of economy 

grade lumber in the open market. .. 

The claim against Noranda for breach of t .be supply 

agreement by refusing the plaintiff the opportunity to reject wood 

from some of the Northwood mills, and accept that from others, was 

referred to by counsel as Noranda's insistence that the plaintiff 

take "all or nothing•. It involve• consideration of Clause 2 of 

the agreement which, having said that Noranda (there referred to 

as "Northwood") will supply Brink w.ith 60t ot the Northwood 
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production of economy lumber "provided Brink at all times paya 

market price", goes on to provide: 

This economy lumber is to be offered to Brink 
on a weekly baaia, and ehould Brink refuse to 
accept this weekly quantity, Northwood ehall 
have the right to reduce the yearly agreed upon 
supply by this 8lllount, and to eell this 
quantity elsewhere. 

The clause contemplates a weekly offering, and that the plaintiff 

will either accept or reject "thu weeJcly quantity". I think that 

N'oranda correctly interpreted the clause as meaning that the amount 

offered each week--which would presumably have to rep.re •ent about 

1/52 of the yearly volume contracted for--mu • t be accepted in totel 

or rejected in total, and that the plaintiff would not therefore 

be able to designate from which of the mille it would come, or 

otherwi •e to accept some only of the offering. 

The plaintiff was, of course, entitled to reject any .. 
ahipment on the ground that it failed to meet the requirements of 

,, 
the N'LGAR, as the ~applicable grading rules• referred to in the 

.. 
agreemant. But the plaintiff did not reject any wood on that 

ground. It said simply that it did not wish to hove any wood from 

a part ic ular mill, and this was not, in my view, open to it under 

the term• of the agreement. 

The 'final claim again • t Noranda is that for "breach of 

fiduciary duty• arising out of agency. 
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4 It is ba •ed on the contention that Nore.nda, as Brink ' • 

s agent, owed the plaintiff a duty of loyalty which it breached in 

6 ita dealing • with it11 own associate C0111pany, Northwood, 

7 partioularly thoae concerning the pricing of lumber •upplied to the 

a plaintiff . But in my view Noranda 1 11 position under the agreement, 

9 110 far as concerns the supply of economy grad• raw material, is 

10 clearly that of vendor only, and that it is only with reapect to 

11 sale of the plaintiff's output that Noranda could be described as 

12 its agent and therefore subject to fiduciary obligations • 

• 3 

14 Plaintiff's counsel ••~ts that once a party be00111ea 

ts the agent of another a fiduciary duty arises for all purpo•••· No 

16 authority was cited for that proposition. 

17 

1s The present agreement seems to me to be •o drawn •o as 

19 clear l y to create different relationships for different purposes. 

20 It 111,· in my view, only with respect to the one of them-•the eal• 

21 of the plaintiff'• remanufactured product--that a fiduoiaz-x,duty 

22 could arise from agency . As a reaul t of the sale of economy lumber 

23 -by Noranda to the plaintiff no fiduciary duty could arise. 1 do 

24 not understand, then , how the existence of the agency relationship 

25 in the other connection could Change this £act, No ba • i • was . 6 suggested for placing such a construction on the agreement and 1 

27 know of no other basis on which it ooul.d ariae. 

28 

29 
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4 To the extent that the plaintiff can, in the 111anner whioh 

, I have ducribed, estebliah that the lumber failed to oorrespond 

6 to atandards establiahed by the HLGAR aa officially promulgated and 

7 taught, or otherwise known to it, it i• entitled to recover from 

a Noranda according to the ordinary rules governing the asseaaent 

9 of damage• tor breach of warranty in the sale of gooda, preaumably . 

10 in a sale of goods by deacription. 

II 

12 No claim has been established to any other dmnages 

13 against Noranda, including punitive damages. Nor has a right been 

~ establiahed to an accounting of profits. 

IS 

16 If any damages can be proved , they will in IIIY expeetetion 

17 be modest in relation to those claimed. Should the plaintiff be 

l8 unable to establish its damages in the sense described , it will be 

19 entitled to nominal damages. 

20 

21 

22 

23 

.. 
(k) The Claims Aqainat Northwood .• ~ 

The claims against Northwood are in tort , esaentially for 

24 conspiracy and .inducing breach of contract. I have already said 

%S 

28 

29 

there is no evidence at all to support the claim that Northwood 

made an agreement with COFI to injure the plaintiff by applying the 

guidelines, or in any other respect. Insofor as there may have 

been breach of the contract: under whioh Noranda wa• to provide 

economy · grade lumber to the plaintiff there is no evidence that 

. . 
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4 •uch breach was induced by Northwood. No case in negligence wa• 

s effeo:tJ.vely articulated ao far aa Northwood ia concerned. The 

6 company seems to me to be simply a aupplier to the plaintiff'• 

7 aupplier, it• duties being in contract to its affiliate, Moranda, 

a whiCh, of course, makes no claim against it. 

9 

JO 

11 

(l) The Claim • &gainat COFI 

12 The claim• against COFI are under its contract with the 

13 plaintiff as a member to which it provided its advi •ory aervices 

4 and also in tort for oon •piracy and negligence. 

ts 

16 I have already found that COFI acted without authority 

17 under the rulea ·in applying the confidential guidelines. It is in 

18 my view responsible to the plaintiff, both in contract and in tort, 

19 for any loss suffered as a oonaequence. I have already said there 

20 is no evidence to support the plaintiff's 01&1111 with respect to a 

21 conspiracy between COFI and others to injure it, '• ~ 

22 

23 The liability in contract arises from the existenoe of 

24 an unwritten agreement whereby, in consideration for a fee based 

25 on the plaintiff• s prO(luotion, COFI agreed to provide its full 

6 range of membership services--not merely tho se related to grading 

21 of the pl aintiff's pr oduction • . There is evidence that COFI would 

28 not permit members to talce its grading service alone•-there was to 

29 be no "cafeteria•style" choice among the available services. It 
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4 required them alao to take 1 ts advisory, promotional and other · 

s business services. There is evidence also that COFI agreed to 

6 advise the plaintiff on its incoming lwnber, and that, in a rather 

7 inadequate senae, it set out to do so. 

8 

9 

JO 

11 

12 

13 

IS 

16 

17 

18 

19 

20 

21 

22 

COFI did not, however, tell the plaintiff about tha 

confidential guidelines. It refrained from mentioning thelll both 

before and after it became also Northwood's grading agency. It wa~ 

only in August 1986, nine years after it had first adopted the 

guidelines, that it told the plaintiff about them. COFI could 

not, in my view, acoept the position of a busineas advisor to a 

member such as the plaintiff and respond in the way it did to the 

plaintiff's enquiries concerning its raw material without 

disclosing this 'obviously important fact. 

The fact was ona which COFI was free to disclose since 

the 'confidence' was not imposed by any legal-duty, and moral duty 

would certainly have demanded disclosure. 

23 There was also, I find, a tort law duty of care owed by 

24 COFI to the plaintiff arising from the reliance which the plaintiff 

25 

28 

29 

l ll 

reasonably placed on COFI to grade the Northwood lumber in 

accordance with openly-authorized interpretations of the NLGAR, a 

reliance of which COFI was aware, and had, ind-d , invited, and 

this duty was, in the sense I have mentioned, breached. The 

application of informal guidelines less restrictive than the 



1 

2 

3 

DEC 2B 'B9 16:0 1 JUDICIAL ADMII'! P.22 

52 

4 Ol)enly-taught rules would inevitably result in breach of General 

s Proviaion 8, one of the rule• which th• plaintiff would rel.y 

6 on COFl to enforce aa Northwood' a grading agency. 

7 

a What, then , would have happened if COFI had disclosed the 

9 guidelinea to the plaintiff before the • tart of the claim period 

10 and had told the plaintiff that they -re being applied throughout 

11 the induatry , and that they were probably being used by th• grading 

12 agency then employed by Northwood? What would have happened had 

13 COFI obaerved whet plaintiff'• counsel calla ita "duty to warn"? 

What loaa would have been avoided? These question• ware not 

1, addressed in argument, and the answera are far from obvioua. 

16 

17 But l do not mean to foreclo•• the possibility that COFI 

JS is liable with Noranda for damage• due to failure to enaure that 

19 the lumber auppliad met the proper atandards . Both seem to me to 

20 have been under that duty to the plaintiff in law. Thia matter, 

21 again , was not fully addressed in argument , nor haa there., , been 

22 argument with respect to a right of indemnity in favour of one 

23 defendant against the other. 

24 

25 I f damages i n the s ense mentioned cannot be quantified, 

the plaintiff i s ent it led a s again s t COFI to recover nominal 

27 damage • for breach of contra c t. 

28 

29 


