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?f.·,s0T~F'O?. .JUDGMENT (OR.!1.1.,') 

.:."·...ldg:nen t . I s.:.y c. ~ the o u t.set t!iat much reliar?ce \\·as 

plac ,~d by the plair.ti f f c.t. th~ hl~el .bern c~sc , a judgment c,f 

!~!r. Just ic e McKenzie . Hr . Byl sought to di st ing uis h it o n a 

:1u1::ber of ground s . .=•.s a rr,atte r of la\-.1 t:ie most cogent of 

\ror s us Peo: .,er 1 s Drug Store . ----- ~~-- - - - Mr. B; l sa id t ha t t he 

1- ,._ , ~- !: 5the.r r sh Oll J.d b e t: rei.:ted i r. " ... he s ar..~ 
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sid ewa l k s at the mein ent ra nce tci retail est abli shm e nts. 

In the Mora is cas e , Mr. Ju s tice Anyers said, "it seems to 

me t ha t t he :::ourt s have imp osed a c;reater duty on def e ndants 

with respect to areas reserved for wal king , and 9e~erally 

through which access is gaine d to the buildings, anc a lesser 

du t ;:• with r espect to areas r eserved for p arking and drivin , of 

vehi cles. On the par t of t he p laint i ff it is reasonable to 

expect a greater deg r ee of s a fety a nd walking and ace .es!;; areas . 

Further, the duty of the de.:e ndan t is reas on abl y and e asi l r 

dis c ha r ged in t:1ese wa lking areas , ~1hile •,1ith respect to ! 1..rge r. 

areas , suc h as parki ng l ot s , it would be , in the wor ds o f Mr . 

Jus t i ce S~a rd , unreasonable t o re qui re the same degree of 

sa=ety " . M:-. By l argued t:1ut the eviden ce in the Woe lb e r:-: 

c as p was t h~c : he ~re~ whe r e th e pl ai ntiff ha d sl ipped was we ll 

trave lle d and us ed by a l l of th os e enterin g th e Cefenda:1t I f' 

e stablish ment b y t:he mair: e n tr an ce. Thus, he arg ue:: , the 

d i sti r.c tion outl i ne d by .'Ir . J ustic e Ange rs in Morai s is 

ap pli c abl e in th e case at ba r . I will ret urn to tha t distincti n 

la ~e r . 

Let me deal now wi t h t h e fa cts of this case, fo r 

i ne vitab :.y ev er y case de pe nd s on its own fac t s . In t h e n -'ltur e 

of t h i ngs, ~r s . S t . Lo ui s was the onl y ?C rson who could d~ s c rib 

ba, a most c are: u l a :1d reli ab l e witn e ss . I was s ~ ruck by the 

£~c t t h~~ ~h~ wa H r eady -- u s ua l l y wit nesses are no~ -- t o 

c.1t.:Kr;ov.il t.::-<3~c · ... .-1 tht.Jut tJuulifi t..:ati o D m~!t te rs o f f act t h<it s e e :ned 

.;:<:ve rs e. i:o :1e!:' :."t e r a$ t . Sn e sa i d, an,J he r accou n t o.: what 
W-o 
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oc c u r red is one t h at J a cc ep t, tha t sh e wen t t o the Hudso :-,'s 

Ba y Co.npa ny to s h o p . S h e p a r ked h e r car. Sh e said t ha t the 

l et i s on a s l ope:, and she parked s o as ~o avo id th e s lQpc 

whe r e it is g r ea t es t . She wa s wea r i ng winte r boots . S:ie s a id 

t he Jot wa s icy, bu t that th e ic e wa s stick y . She was ab le to 

navigate , s o to spe ak , in t o the st ore . Sh e en t e red t he st o re 

3?!)ro;:ima::e l y ele ven a . m. She did som e sh o p p i ng , we nt out c.,f 

t he stv r e , a!"ld r etu r ned to t h e s tor e . 'l'h is e~:i t f ro m a nd 

r0 - cnt =y tc t he sto re was t h rou gh th a ,nai n entrance a t t ~e 

~ro n t:. of t:i e s~o r e . She said t he c ot, ~!i tior.s at t he fro n t of 

~;,e s t o :~~ '•.·e r e good , <t:h ct the f r-on t side 1.,;a l k wa s bar e ·)'.: ice 

~:"?d $ r:ct-:. K.1e~ sh e le:.:t th 0 s tc r e , t!1 r ou9h th e b ac k entran ce , 

Jr. ord0 :.- t c re ach he r c.:.r, t h e r e was f r esh s no w on che gn:-uno . I 
s:1(; 3 aid :;:1 .: ·.-:i:ts ~· .. :art:' t.hul !: .-1:£.h s no,,• on ict.:? can b~ I 

I 
t n:.acne:!.&ot.:s , .~o sh ~ , ... 21:~ed slo \•:ly , ;:l c.:\ti :Jg he :r fee t Ci=i!'"r•=:...111·: -1 

She sa i d t reat she 1-.•as l o oki 119 at t'"le c,rouna as s!1e p ro c cN : ::>d. j 

Then sh e s l:'. ;:,ped. S he sa id, " bot:.h o'.: :ry f e-c t wen t u; · a :i:.': I 

,-,as fl a t on my bac k " . She~ s aid, " I 1-;a s lookin g a t the gro und 

until I Weis s udde nly look i n g a t the s ky ". Sh e say s she ge t 

up , ano , "I ch o ug h c, how s t range it was that th e patte r n o f my 

whole b od y co u l d b e observed in the sr,ow ". In deed , sh e s ::.id 

t;!.3t ~1e2r · .. :rj s~ hcJd h i t a ::-u c , ~t\.: ak in g h@r wrist , and 

ciis l Cd':Ji :1<.J l ne keys t!H.it s h e ,-:as c a r ryj ng i n h e r h a n:;i. 

She s aiC. t hat s::e sta r t ed back t o t:he Bay t.o te ll th e m 

r h · •. 
- •+ Cl - thL y s!1ou l cl s and ~he lot ; then s he real i z e d t hat ~n c ~a s 

ShE- s aiC: c.het as sn<? J.cf ~ :::-.e :)~ri< i ng iot she sow somco:.e els e 

W- o 
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,,::10 1·:as sli;:>p i ng and sl id in g , This wa s Doreen Cl ark . Mrs , 

St, Louis rcl l ed down he r window a nd s a i d to h er, " E,e c a:::e::ul 

J 've ju st brok.?n my arm 11
• She wa i~ed for Doreen Cl ark 

by the er.tr a :ic e and e x i t for a ucomobiles, an d t h en she .:!r ove 

t o l eave 
I 

of f to the hos p ital , 

Mr . McLeoa cf the we a ther offic e conf i rms tha t s now fel l 

a t ~:1e time that Mrs . St . Lo ui s ~as 1 n t h e s to r e . I t h in~: o:-, 

~:·,e, bala :1ce o f p robab i lit ies it i s f a ir t o ass ume t h at on ~ 

c c:1r.:ir!'~e~e r :itiC fDll en by the t i me Mrs . St . Lo u is c ame out of 

=~~ s t o r e i nto t ~e park i ~g lo t ~nd (ell . The r e ca ~ be ~0 do ubt 

t ha ': t. ti;t sur fac e , ·(;hen !:rs . St . Loui s came o ut of t !1<. -3~:,:--e, 

· ... ~as a haia rOou s sur f ace. I think he,r ev i dence on that : !tt-.."st i o n 

i s u~impeachable , I t is su~:;po rt ed by t ha e vidi::: n ce of het" s o:-i , 

ruy S~. !.o~is , a r al~able ~itne ss. I t was challenged b y f:r , 

Ross , t.:1e r.1a~ager o f th e s to r e , but his e vi dence wa$ su!.)jc ct 

t o i nfirmit i es t o wh ich I shall co me, 

The: <1ue s ti ot : t hen is whet.her or no: the Euds~n' s Sl1y 

Company i s l ia bl e und e r Se cc.io n 3 , s ub s e c tio n 1 , o f t he 

Occu pi e r ' s Lia bi l it y Ace , RSBC, 19 79 , Chapte r 303 , Se ct i c-n 3 , 

subsec t i on l r eads , "a n o cc u p i er of p re mi s es o wes h i. s d uty t o 

take cha~ c are that in a l l t h e circumstances o f t he 

a p~r~on and 11is pr ope rty on 

cas e i s 

the µrem1 s e[_ 

a~t pr ope rt y on ~he p~e~ls es of a per son, ~hethe r or no~ th at 

pe r zon hims el f ~r: ters e n tl"e p r er:1i se s , will be r e a~ ona b ly sa fe 

1~ us ~~ g ~!1e ? re mi s es ''. 

~1~- tie ~c n~ ~ i s tn~ t r~asc~11able m~a s ure s ha d be e i, taken to 

E\·i ce n c, 
W - 0 
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·.-.a s giv " n ab o ut lh, , system :or enow re mova l and sa nd in g 

c st.a !:li s he d by th e l!uclson ' s Bay Comp an y . The co n tract i-..:,cl be er-

li2 t ',t.'J th Lon do n Exc uvati r.g . 1 t r e c;i.1ire cl Lon don Ex c av~ting t o 

cle a r t he l o t of snow •,, he never i t snow e d , and t o s a:1d it on 

t:-1os e oc c as ion s . The e vid e n c e is tha t f:he lot was c lea r ec of 

sno1 ,; on January 9t h , and not cl ea r e d ag a in un ti l Febru a ry l O~h . 

The acc i dent i n t h is c as e occur re d on Febru a ry 7th . Mr. C'a.l e_y 

argu e ,~ t h at the frequency wit h wl~ic h Lon do n Exca va t in ..::-

rE sponded to weather condi tio ns is ope n tc question . 
I 

He ,, oin t s l 

out t ha t ,:h ~ we a i:h e r r e po r t sh ows th at sor. ,etbing l i ke f i v '" 

1 centi meters c f sn ow fe l l er: J anuar y 6 th , yet London Ex c nvati ng 

I dj C not: r,zmove the snow u~-,::il t h !:,~e d tiyS l a ter , J a~ ua r ~ 9 ~h . 

'T'his , he s aid , beli e s Mr . Pcss ' s co ntencl.on th at , i f Lone'· n 

£x ca va1:i ng f aile c o~. t:i,:;, i,o.::nin ,;: f ol l o1n:. g t he sno w:"a ll t'.: • 

r emo ve it , he wot:.l <l he on th «~ pho n e t o L:~ndo n Exca va ti n<; t o 

nak e su ~e t h~t they cleane d up t he lo t a~ once . 

The case turns on ,-:e ;;thE r con d i t ic :1s . T:,er e was 

u:iseason ab ly warm weat he r in J anua r y and early Fe brua ry . 

d i d not snow f o r some wee~s p ri o r t o Fe b r ua r )· the 7t h . 

It 

Th a t i s 

the re as o n °.-.,;1y ther e h a d been no c leanin g or s and i ng o f t: ,e 

pa rkin g lot between J a nuar y 9 th and Feb ruar y 7th . The ar ;; urner.: 

fo r th e <iE:fend.:int i s that s i nce no s nt.1~ f e l l th e re w:is no , h i ng 

re qu i r e a to be c on e . J t fic e:ins t o :n,.; t :, i s i s an uns ou :~d 

proS)osi t.i or . . Uns e 2sc n al.Jly •.,mr m ,-,eather i n a co l d climate de-es 

not suspe n~ the ob ligat i o n t o kee p the par king lot safe. 

me lti iig and f r~c ~ i~c a~cl r~ - freezin 9 o f ~ ate r an d ot ~e r 

W- o 
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mate ri a ls , (e .g., sa n d ) that th e ms e l v es r e n de r the parki n g l o t 

ha z ard ou s , p er ha;: •s mor e haza rdo us t h,.;n a mere fall s no·.,.; 

wou l d do . 

'!'he r e i s als o t h e face ~,at t h is parki ng l o ~ i£" s l:: -ped . 

Ray S,: . Lou is s a i d i n c ross - e x amin ation t hat. the Hud so n ' s 3;;.y 

p a rk in g let st oo d ou t among r e tai l pa r k in g lots in t own be caus e 

o f th e: s lope . Tr.C! slo pe n ot on l y a :Eect5 the f oo ti n g , but :1ls o 

is cond ucive to ch an g es i1 1 con di ti ons o~ th e surf ace of ~ J 

IL rnav C::)ll •?c!t - I 
i o t. wat er may r un i ri t o t he pa r k i n g lo t -

It may c a 1·ry sand o=f t :1e l o t , or disvla ce it f r om' 
- I 

\·'her~ .. i t wa s de posi7 .ed b y t ho se r es9 cH12 ib le f er c lean i nc_; a .:1d 

J:t·s . S t . Luu :.s tt r:d h-;:~ son b o t h s a.i d t hat t hey S c!\•; n c sa ri r-1 

~r uc k ~ n the late [a ll . l 1.: , .. ·as st or ,::d i n the s o u th, .:est c --·r: 1e r 

o f t h .z l et . !10 sui C th a t a t t:h~ end o f the wi n ter , at b1'.~.•ak -

up , wh en the l o t was clea:: e d o f sand , t h ere was at l east e 

pi c k - u i: t r uck full ; so it is a r g u ed there r:lt:s t have bee:1 sand 

on t he lot . \iel l , the r e may have be e n , bu t it ha s been 

es t ablish ~d , o n 1:he b a] ur: c e c f p r oi::.abi l i ties , t~~.at i £ t he :--e ~1as 

i t w~s not ev e ~ ly ci1s tr ibJtc d o r di ~tr it ute ~ i~ suc h a \:a ~s 

to a·.rc id t i1e fo r mation o f 1.1ange r otH; p atches of i ce . l t r:!:,y b, 

t h a t t he r uts Mr s . S t . Lou is comp l ain~C cf -- a.nC I acc€:p!: h e r 

re di~ _.;c,:-i bu~i on o= san d d u ri ll1? t h e p i·o c t:=ss o f mel t in g and 

W-o 
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re - f::ee zi ng iE'l t :-ie pe r iod o f th r ee or fo ur weeks t ha t t he l ot 

1,:ent unat t ended . 

I t u rn to the dis ~u :.e 2bo1.!t t he state o f t.he 1_.~ on t~ie 

cay of t he a cc ident . I h a ve in d icated that 1 a c cept che 

evic'ie nce of Mrs. S t. Louis and her so:1 on this poi n': . , .• ,.. 

said t h at there was sand to be observed . I ncleed , h e sa ys, 

t:i e re wer e bare pat ches o f as phait . I thi nk Mr . Ross \d).S 

tclli:-! g t he t ru th as bes t u.3 h e coul d reco ll ect it . But if 

t :1&:::-e was sa nd to be oOs e r ved, an.C l:.u.:-l;' putches e;f as?halt , th e·: 
I 

,.,1~ re net i n the v i.-;in i ty of wr.er~ Mrs . St. Louis had h e ~ :'al l . • 

I ar,, s,,tis fi ed tha t the c:mc i ti o n of th e: lot was 9e11,; rnl ::· 

i:: y on ::-eurua r y the 7 th , t; , at ,:h ere were substantial p~tc:':c s 

ic-~ , an d t hat t.he f al l o:.: s no w ma.de these a re~s hazard ~u s t o 

l al oo po int out t~ J t Mr . 0oss , i· 1 goi:,g out t ~ t~ e ~at 

t o exarr.ir.e the pl ace 1.-.:here hog t hought Mrs . S t.. Lou i::: l""i-uC: 

i.-.'c nt to a not her a r ea . Be pointed thi s out on the map . I i: was 

marJ:ed ' 5' , whereas i t v.tas some dis t ance a ,,·ay th at ~;r s . S:. . 

Loui s had f allen, -:hat s he had :nark ed f \' I • • I ho l d there!~ re , 

on the b al an ce o ~ p ro bab~lities , t ha~ ch e lot wa s i n a 

s ene ra l ly ic y con d itio n , !:.l:at tile san ,1 laid down a mo:1th \ ,cfor l 

c c ~..1ereC by ic !"!, .:-:nd that tl1 e : :1 1 ... ci 

s :1ow created ~ :·1.1.za r t1 t o Mrs. St . Lou: s . 

'V,'- 0 
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sai d i n the Metl e r c ~se . Quest ions o f cost an d fe a si bilit y 

enter the ;, i ctu r e . 'I'he def en d.an t i s ob l iged to des ig n a s yste m 

t h<1t ,·,ill fo r es t all risks t ha t a r e r easo n ably fo re seea b la;, t hi'lt 

i s, t he sy s t em n e ed n o t be ext rava gant i n t e r ms of i ts c :sts , 

o r ir-, :..crms o f a :1y pQssibl e risks t hat migh t b e c oncei ve d by 

che i ma~in a tio n . 

It. 2..eer.1s t o me , how e ic r, 

one 

tha :: th1::: s y s tem h<:.:re sufie red 

nc-t t ake i n to ac cc..unt any 

fr•.:.r., 

I 
c o!ld i t=.ons e xcept those c aus ed by sno v:fa ll . I t. ·~1as on ly \-:hcH 

sno\•: £ell t ha t Lon d on Ex c ava ti n9 \,·a: hired t:o c 2.ean a:1d sa:id 

lo ::. Bu-:: othe r co nditic:-1s , s uc:'1 as :;·,c fo rmation o f .:ce j 

: he pe c uliar condit i ons c re ated by t he s lo~e , the 
I 

li kr., l J.b ·JC,d 

ch at. sa :1C wou l d be track ed avia.y o ~ redis ~ 1•ihuted 

t:~ese ,v:e re take n ir: :o ~c.-::ou:1t in fc:-:mul ati!1~J t he 

I 

- - nc: 1( :of • I 
des:g:1 c: t :1e 

syste m es~abli s he d t o avo id r i sk s to pat rons of t he store us i ng 

t h e p a r):i ng lot . No s 2ncing had b een don e f o r a mo i·, t h b e ' :,r e 

cni s accide nt. Here, in a c old cli mate, i t s eems t o me~ at 

w,;.s si m?lJ no t good e no:.igil . i 
Ev ,3n acce pt i !19 th e di s t i n c tio :1 made by Mr. Jus ti ce .1\:.g e r s I 

• · ~,cr;ii s an.:! Pe ppe r ' e Dr ue St o r e , eve :-: a cccr, t i ng that tl H r e isl 
no t t he s ame dut y re l ying on a re t a i le r wi th r esp e c t t o !,,:,e p ing 

t ::-:; p a:·ki ng l o t. s afe as i:.h';! retai l~r is o'blig':d to li t.:~ u; t o 

t h e m0ani ng o:: Secti on 3 , s ubsec ti on 1, of t he Occ u~ i e r 's - - -·-·--

I ~.ur n to ,::1e qu"•s t:~on v:he t her t he d efenc e ad v ;.nced under 

W- 0 
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Sec ":ion 3, s ·..1bsecti,::1n 3 , of the Occupier ' s Liab ility Act ha £: 

been ffldde o ut. The s eccion r ea ds , '' notwithst andi ng Sect ion 1 , 

an oc cup ier has no du~y of care t o a pe :-so:, in r espect of 

ris ,,s wil li n9 l y a cc:e ,)t ed by th11t person a s h i s own risks" . 

Thi s appears to ,~e th e old defe nce of \'olen ti. I do not t h ink 

that it app l ies here . Mc . Byl c ited t he o ld case o f 

Oct awa Ele ctric and L?.t a, ,<i_, a judqment cf the Su9 r eme Court o f , 

Canada , h a ~da d do wn i n 1924 . That c e s e is an app l i ca t io ;~ c i 

the! old rul e ·i n Indermaur «n<l Dames . 

!,ad :)Oint e2 ou t i n l~ei s s ar;d YMCA , a judgm en t ha nde d d o\•.1: in 

1979, wa are now lib er a ted fr o m t::-!ese cld ru l es , ,-,h~ n it col~~s 

to the quest i on of o cc up ~cr ' s l ia bili ~y . The Oc c uoicr 1 s 

Liab i l i tv Act i s c c -ode, 2.r.d \-.re in t cr ;)re t the pr o v i si o n~ c:.f 

Section 3 , fr ~e fro m the ale rules t hil t use d t o have tc be 

Upp l ie:6 . I n un y ev•a-n t :.~c• j ud gm'2n t of ."'1r . Just:.ce McKen ~i e 

i n th e l·io elbern cas e , ·,,hich u nlik e t.he jud gment i n Sa nders a m, 

Sh,;: tJ~ , j udgme nt of :'-lr. JL~!:tice Ve rcher e hand ed do wn i n 19 6 ~ , 

COii!.~s t o us s ubst.;quo::-i:. to ~!1e en e c tment c, :' the Oc c :Joicr ' s 

Liabilit y Ac t, and it s e ttl es t he qu est i o ~ . I adopt wh , . :: 

Mr. JuFtic~ ~c~s~ zie sa~d i~ •" e '1·'oe l b,. r- - 0· - e a ~ na g, · - 0 5 6 .. I ' -==-=.!.!. ~C: .-::, I l. t"' • ::, .J 

a71d 35 i , with res p ect t o tr.e ap~ lic ati o;i of Se ct i on 3 , 

sub s ectio:1 3 . 

F1nall'. · I tur n t~ th e question ~ f contributo r y ne~l~ gen ~e . 

HEr e th'O matter s a re r<;1.::s,~ci . I t is sa ic: t h at Mrs. St . Lo·ii s' 

Sh!i! had t 1,o -i n c h hee l s . 

I t is 2lso said t;')a t s he wa s not ,.,·a l k ;i ng i r. a wc1y t h at \,·e s as 

ca r a f uJ a s it sho~ ld have be en . ~h at i s , she had he r s ~o pping 

\'.'-O 
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bsg and 11ec purse i n one hand , and her keys in t he ot her . I t :~ 

said t: ,at sh e di d not have i:he s ame balan c e and contr o l 0•1er 

her m::,vem~nts that sh e wo·.1ld h a ve had h~d she chosen some ot he r 

way of p r ocee d ' ')g . Well, these a r e d iffic u lt qu e st ions, ::>Ut 

I • m bound to add r ess th em with the advan t age of hindsi ght . 

I am i nc line d to ac cept these p r opo s i t i ons . That is, it 

seems to me tha t in a cold c li mat: e wher, c ond i tion s a re 

hszardvus , a pair o:: s ho e s that: \~er e bette r su ited to winter 

concl i ti 0n s cculO have be en chosen . I th ink it n:ay be saii2 tha t 

t:he heel s -- ev en ack n o"-·le Csing women's :ashions ·-- we:r,3 ~.ig: -:_:;!"° 

t:1an was reaso n able in the circt:.mst a:lces . I thi nk a}3c.. -::..at 

cur:·yi,, g the ke ys i~• one hand when hC>r 0 the:: han d w,~s occ·.ipicJ 

a pos iti on to U c· o ~- he r arr.;s to ba l anc e hc~self to tl ,e sa~ c 

e :, te P.t. 2s she ·.•:o J!C have bee.:1 ab l e to d~ i .: : !:-: had kept :'\er 

k ey s in her p ocket until she had got t o the car , an d the ~ 

gotti:: n them ot1t . Sh e 1...;culC. have ::ad her hand an d he r cH.--r.i fres 

to be us ed t o re t:ai n he r bal ance . 

I hol d the re: ore th a :c th e defe :1dant was neg l ig ,c:n t. - hol:1 

t.hat the pl aintiff wa s guilty o f c on t ::cibutory neglige:1ce. I 

ap portion fault_ a e1ainst t !le def enda nt RO rer cer:t, aga i:. s:: t he 

pl.aintif£ , 20 ;:·er ce nt . I awa rd the pla intif: th e damagr , 

agreed , th at is , loss of wages i~ t he su m of $10,DOO , ge~~r~l 

da:nagc ~; in che sum of $4,00 0 , special darnagas in t he sur:- of 

$227 . l/ . She is e,nti. t lc.<1 to pre - j u d9ment i nte rest, at th0 I 
I 

-:cs ts · .. .-1 11 

·:.irne : ,:, t. ~ 111\., :::;·•t--11 y 1 ng . 

be u1,:->ort ic:ned ac co rd ing to 

C. ~ ... , ,~ S ; I' • r . ,. ,:i. c • and ~:'~ ~:;r:r::~::,:~:~ 
W- ,;,o 
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fault that I have made in t.'1is case. 

I hereby cert ify the foregoing to 
be a true and ac curate transcrirt 
of the proceedings transcrib e d to 
the best of my s k ill ~nd abi l ity. 

,_,9(1..n l2 Li.J ... , 11'.]-!.'·t ') Or~ 
Daniell e Morgan · 
Official Court Reporter . 
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