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MU COURT: Judgment, 1 say at the outset that much reliance was
15

; claced by the plaintiff cn the Woelbern case, a judgment of
iy | i el st i

. My, Justice McKenzie. Mr. Byl sought to distinguish it eon 2
-

aumber of grounds. &5 a matter of law the most cogent of

27
s Lhiese was derived om the gudgment of HMr. Justice fngers in
e |
o Morals versus Peuper Drug Store. Mr. Byl said that the
d i

| o X
. Moslbern case was not really a parking-lot case, so to speak,
£ | . T

|
e syt was, rather, & case which shouid be treated in ‘he sans
£

. P way 35 Uidse whare plaintiifs Lagd been injdred on slippery
Fal ¥
W
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| sidewalks at the main entrance to retail establishments.

. 2 | In the Morais case, Mr. Justice Andgers said, "it geems to
3 i me that the courts have imposed a greater duty on defendants
¢ with respect to areas reserved for walking, and generally

[
o ‘ through which acecess is gained to the buildings, and a lesser
6 duty with respcect to areas reserved for parking and driving of
7 ' s 1 = 4 : . : ;
vehicles, 0On the part of the plaintiff it is reasonable to !
' I
B = - :
: expect a greater degree of safety and walking and access areas.
g | = . s P : . Z ;
i Further, the duty of the deafendant is reasocnably and easilv
| |
Wl . I . Ty - .
i discharged in these walking areas, while with respect to larQEj
1 ; , 5 : - |
areas; such as parking lots; it would be, in the words of Mr.
|
12 = . £ u i Hi P . . £
Justice Shard, unreasonable to reguire the same degree of
L £ ot Tin s - 3 B g 18 i ™ T}
safety™. Mr. Byl argued that the evidence in the Woelbern
14 ) . R .
. case was that the area where the plaintiff had slipped was well
15 - : ; . ; S '
travelled and used ky all of those entering the defendant's
16 L R : - .
establishment by the main entrance. Thus, he arguec, the
17 T : 5 " . s
| distinction outlined by Mr. Justice Angers in Morals 1is
15 | ) . . - — :
, applicable in the case at bar. I will return to that distinction
1 . '
ratel. |
20 i e & kg
Let me deal now with the facts of this case, for
2 |
: inevitably every case depends on its own facts. In the nature
22 | . . . .
| of things, Mrs. St. Louis was the only person who could doscribe
23
to the cour: what happened bte Her:o T fowund Mrs. 5t. Lpuis to
24
bz a most careful and reliable witness. I was struck bv the
25
! F2reb that she was ready —— usually witnesses are not —-= o
26
avknowledoe without gualification matters of fdct that seemed
| GGVerse o ner interest She said, and her account o what
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gccurred is one that I accept, that she went to the Hudson's
Bay Company to shop. 5She parked her car. She said that the
let 1s on a slope; and she parked s¢ as to avoid the slope

where it is greatest. She was wearing winter boots. She said

the lot was icy, but that the ice was sticky. 8She was able to

navivate, £o to speak, into the store. She entered the store
appreximately eleven a.m. She did scme shopping, went cut of
the store, and returned to the store. This exit from and

o the store was throughk the main entrance at the
Zront of the store. She said the conditions at the front of
the store were oood, that the front sidewalk was bare »f ice
:n1d snow. Whern sh

e left the store, throuch the back entrance,

i ordes toc reach her car, there was fresh snow on the grﬁund.{
I
|

She zaid =ha was awesre that fresh snow on dlee can be

treacherous, so she walked slowly, planting her feet carvf:lljﬁ
She said that she was looking at the around as she proceedad. :
Then she slipped. She said;, "both of my feet went up anad I

was £lat on my back"'". ©She said, "I was looking at the ground
3 : |
until I was suddenly locking at the sky". She says she got

up, and, "I thought, how strange it was that the pattern of my

whole body could be chserved in the snow". Indeed, she scoid
i
that her wrist had hit a rut, breaking her wrist, and

dislcdging the keys that she was carrving in her hand.

She said that she started back te the Bay to tell them

hat they should sand the lot; then shg realized that shc was l
injure:d, so she got into her car and drove to the hospital. i

She sald that as she left the parking lot she saw sumetohe elsej
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who was slipping and sliding. This was Doreen Clark., Mrs,

g o
o s

. Louis rclled down her window and saié to her;, "bBe careful

i've just broken my arm". She waited for Doreen Clark to leave

by the entrance and exit for automcobiles, and then she Jrove

off to the hospital.
Mr, Mecleod of the weather office confirims that snew fell
at the time that Mrs. 5t. Louis was in the store. I think on

the balance of probabilities it is fair to assume that one

centimaetar had fallen by the time Mrs. St. L

6]
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|
n
]
5
i
o
=
I
Q
rh

the sto¥e 1nts +he parking lotk and f211. There can be ro doub

=
wila

L:tne surface; when Mrs:. Bt. Louis zame oot of
was a nazaraous surface

is unimpeachable. It is sunported by th

Fty

evidence oi

[t

ber son,
ey 8%, Leouis, a rel:able witness. It was challenged by Mr.
Foss, the manager of the store, but his evidence was subicct

to infirmities te which I shall ecome.

The auestion then is whether oOf not ¢

o

e Hudson's Bavy
Company is liable under Section 3, subsection 1, of the

Ococupier's Liability Ace, RSBC, 1979, Chapter 303. Ssctien 3.

subsection 1 reads, "an cccupier of premises owes his duty to

take that cars that in all the

. I think her evidence on that muwestion

ircumstances of the case is
regsonaile to see that 2 nerson and his property on the premises
i
|
, ang préperty on the premises of ‘g person, whether oY pot that
1
person himse=1lf enters con the premises, will be reasonably safe
| |
it using the premises" |
|
e defence is that reasonable measures had baen taken O
I : : : : o
f gvcid raske tg store patreons using the parking lot. Evidenc: |
|
WwW—">0
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was given asbout the system for snow removal and sanding
estaklished by the Hudson's Bay Company. The contract had been

let with London Excavating., It reguired Lorndon Excavating to
clear the lot cf snow whenever it snowed, and to sznd it on

those ocrcasions, The evidence 1s that the lot was clearesd of

1

snow on January %th, and not cleared again until February 10th.|

The accident in this case cccurred on February 7th. Mr

arcusd that the freguency with which London Excavating

femd
¥
b
o
h
[
<
i

13 o Daley!

centimeters ef snow fell en January 6th, yet London Excarating!

did not remove the snow until three days later, Januar; Gzh

This, he said,; belies Mr. Feoss's contention thatr, if Londan
Excavating failed on the norning following the snowfall t«o

remove it, he would he orn the phone to London Excavating to

maxe sure that they cleaned up the lot at once.

The case turns on weather conditicns. Tuere was

unseasonably warm weather in January and early February. It
did not snow for some weeks prior to February the 7th. That is
the reason why there had bSeen no cleaning or sanding of the
carking lot between January 9%th and February 7th. The arcumert
for the aefendant is that since no snuw fell there was nothing
regquired to be Zocne. It seems to me this is an unsound
proposition. Unssasconably warm weather in & ccld climate drss
not suspend the obligatioa to keer the parking lot safe.

! UnEgasonatly warm weather may bring about conditions suca as

. melting dndé freczine and re-freezing of water and other

| ==
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materials, f(e.g.,, sand) that themselves render the parking lot

hazardous, perhazs more hazardous than a mere fall of snow

would do.

There is also the fact that this parking lot is sleped.

-

Ray St. Louis said in cross-examination that the Hudscn's Bay

parking let stoed cut among retail parking lots in town hecause
of the slope. The slope not only affects the footi

is conducive t¢ changes in conditions on the surface of &2

Mrs. St. Louis and har son both said that they saw no sand

= Al

-

AcEs saia that there was sand oo ths

il

it

and he obgerve? 1,

1y

felt 1t Loenesth his
He said that a large guantlty of sand had been bBrought in by
truck in the late fagll, 1t was Btored in the southwest Corner
of the lot. He said that &t the end of the winter
up, when the lot was cleared of sand, there was at least & ‘
pick-up truck full; so it is argued there must have been sand
ocn the lot. Well, there may have besen, but it has been |
petablished, on the balancse cof probabilitie=s, that if there waJ

ik owas nok evenly distributed or distiibubed an such 8 wa ' o5

to aveid the formaticon of dangerous pa
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that the ruts Mrs, 5t. Louis complained of —— and atfspt. her |

: |
i ot il D 4 Rl |
I
|
i

that she hurt heor wrist on a raut —- were farmisd by the

redistribution of sand during the proicess of melting and
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re-freezing in the perio

Al

of three or four weeks that the lct
wont unattended.
I turn to the dispute abbut the state of the lut on the

¢ay of the accident. I haves indicated that I accept the

eviaence of Mrs. St. Louis and her son con this point. Mr. hos.

said that there was sand to be chserved. Indeed, he savs,
there were bare patches of asphelt. I think Mr. Ross was

telling the truth as best a5 he couvld recollect it., But if

tHere was sand to be observad, and

fu
£
E

i

Lare patches of asghalt, they
were net in the viginity of whers Mrs., St. Louis had her fall.

I #m satisfied that the condition of the lot was generall:

izy on February the 7th, that there vere substantial p=

ice, and that the fall of snow made these areas hazardius to

b
ia

j=ka

thase negotiat

W3

thelr way tnrough the parking let.
1 also point out that Mr, Boss, in going O
to examine the place where jhe thouoht Mrs. St. Louis had
slipped, did not observe the area where she had slipped. He
went to another area. He pointed this out on the map. It was

marked 'S', whereas it was some distance

way that Mrs. EzI.
Louls had fallen, that she had marked "Y', I hold therefs

on the balance of prokabilities, that the lot was in a

|

|

I

that the sand laid down a month heforg

cenerally icy condition,
wad been tracked away =r covered by ice, ané that the E£a1. e

e

acts, is there liability? Mr. Bwl has

rightly sélinted ocut that the Hudson's Bay. is not rogucred te

Tive up e . e stangard of perfection, as Mr. Justice Verchere

We—n
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said in the Motler case. Questicns of cost and feasibility
enter the picture. The defendant is obliged to design a system
that will forestall risks that are reasonably foreseeabls, that
ig, the syvstem need not be extravagant in terms of its cIsts,
Gr 1 Xermmz of any

possible risks that might be conceived by

i)
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net take lnte acccunt any

by snowfzall. It was

only when

fell that London Excavating was hirsd fo élean and sand
¢ther conditicns, suck as <he formaticn of fece

the likelibhoo

awvay or redistribitted =- none of
these were taken into account in fermulating the design ©f the
system established to avoid risks to patrons of the store usin;
the parking lot. HNo sanding had been done for a month befora
this accident. Here, in & cold climate, it seems to me + &t
was simply not geood enocugh.

Even accepting the distinction made by Mr. Justice krgers
it Mersis and Pepper's Druc Store; even accepting that there iJ
not the same duty relying on a retailer with respect to keeping

I
thie parking lot safe as the retailer is obliged to live ur to
in relation te the sidewallk 3t the main entrance +o His ‘
=stablichment, the measures “aken here were not reasonable withiy

=he meahing of
Liability hot.
I turn $o

subsection 1, of the Oécpnisetr's

the question whether the defence advanced under

W—0
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Section 3, subcection 3, of the Occupier's Liability Act hac

been made out. The section reads, "notwithstanding Section 1,
an occupier has no duty of care to a person in respect of
risis willingly accepted by that person as his own risks".

This appears o be the cld defence of Volenti. I do not think

that it applies here. Mr. Byl cited the old case of

Ottawa Electric and Latarg, a judament of the Supreme Court of

Canada, handed down in 1924. That t¢zse is an applicatior of

the old rule dn Indermaur and Dames. As the Court of Appeal

nad pointed cut in Weiss and YMCA, a judgment handed down in

72, we are now liberated from these ¢ld rules, when it comes

te the question of occupier's liability. The Oceunicr's

Lisbility Act is &z code, and we interpret the provigiens @f

Section 3, free from the olcé rules that usad to have tt he

'. In any event the judanent of Mr. Jusitice McKenzi

e S LEE L

in the Woelbern case, which unlike the judgment in Sanders ani.

Shauver, judgment of Mr. Juctice Verchere handed down in 1964

I

comes to us subseguent toe the enactment of the Decupier's
el A

Liability Act, &nd it settles the question. I adopt whes |
Mr., Justice Mc¥enzie sgaid in the Woelbern case, at pagrs 356
and 337, with respect to the azpplication of Section 3,
Finally I turn to the guestion of contributory nesligente.
Here two matters are raissd. It is said that Mres. 8t. Louis'

ols that were ftco high. She Had two-isach hesls.
=]

It 1s also sald that she was not walking in a wav that was as
{
caraful as it siould have bsan. That is, she had her shopping |
|
We=0n
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Lbag and her purse in cne nand, and her keys in the other. It =
said that she did not have the same balance and control cver
her movamants that she would have had had she chosen scme other
way of proceeding. Well, these are difficult guestions, but

I'm bound to address them with the advantage of hindsight.

I am inclined to accept these propositions. That is, it
scems to me that ina cecld climate when conditions are
hazardous, a pair of shoss that were better suited to winter

conditions ceould have been chosen. I think it may be szié that

the heels -- even acknowledging women's fashions —- were high

than was reasonable in the circumstasnces. I Think =21

tr

¢ fhat !
carrying the keys in one hand when her other hand was occupied
with her shopping bay and her purse, meant that she wasn'= in

& position to use her arms teo balance horself to the same

L

extent as she would have been able to do i sta hag kept her
keys in her pocket until eshe had got to the car, anéd thern
gotten them cut. She would have had her hand and her arm free
to be used to retain her palance.

-

I held therefore tha:t the defendant was negligent. I hol3d

that the plaintiff was guilty of contributory negligence. 1

apportion fault acainst the defendant RG per cent, agains= the
! plaintiff, 20 per cent. I award the plaintiff the damagrs .
| i
agreed, that is, loss of wages in the sum of $10,000, genaral |
| {
| damages in the sum of $4,000; special damages in the sur of |
i 2227.17. 5She is entitled to pre-judgment interest, at the
i rates frem time fto time applying. The damages, interest, and
| i
i sests will be apbporticned aceording to the apportiosment of I
k w_'f
=10=
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fault that I have made

-

T

+this case.

I hereby certify the foregecing to
be a true and accurate transcrirt
of the proceedings transecrib=4d to
the best of my skill und ability.

Aein e N J¢r £ (i
Danielle Morgan
Dfficial Court Reporter.
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