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Pr i nce George, B . C . 
4, February , 198 6 

Th e p laintiff s ee ks d amages for i nju ries she suffered 

when a vehic l e which s he wa s d r iving s t ruck a sta ti on a r y car 

owned by the de fen da n t . 

The acc i den t took p l ace on Highway 97 about 12 mi le s 

sout h of Pri n ce Geo r ge in an area wher e it r un s i n a general l y 

North - South direction. From t he point of collision t he 

high way i s s traight and relatively leve l for a distance of a 

little over half a mile to t he so uth whic h was the direct i on 

fro m which the p la i nti ff ' s veh icl e came . The hi g hway was pav e d 

a nd d i vided in to tw o lanes , (one fo r tr aff ic in eac h dire ctio n ) ; 

each lane was 11 f eet wide. In addition to t he tr affic lanes 

the r e was , on both sides o f t he road, a paved sh ou lder 

approximately fo u r feet wi de . T hEe shou lder s we re marked off 

f rom the traff ic lanes wi t h a s o li d white li ne . 

On the ni g h t of t he accident t he h i ghway was dry. There 
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was no artificial light in the area and l it tle if any nat u ral 

ligh t from star s or the moon. Traffic was ligh t . The speed 

limi t on this section of the highw a y was 90 KmH. 

The defendan t , whi le a l so travellin g north tow a rds 

P rince Geo~ge had e ncou n t ered difficulties wi th h is ca r . He 

testified that a bout f ive minutes be f or e he reac he d the place 

whe r e the accident happene d the eng ine of his car started to 

cut out. He slowed down and a s he d id so he noticed s moke 

co ming f rom t he engine compartment. When he reduced the sp eed 

of h is car stil l more t he engine cut out comp l etely. He then 

steered his car onto the s houlder of t he road where he brough t 

it to a stop and got out, first to try to determine the cause 

of th e trouble hims elf and t hen t o a tt empt to en li st the 

assis t an ce o f a pas sing motor is t . The acciden t happened a bou t 

th ir ty minute s later . 

According to t he defe nda nt, when he br ought his car t o 

a halt he t oo l< it as close as he co u ld ge t to the poi nt wher e 

th e grou nd beyond the pave d shoulder dropped o f f . He did no t 

es ti mate the width o f the g r ound betwee n t he e dge o f the pave d 

shoulde r and th e d rop off . The po l ice officer who attended 

the scene o f the acciden t after it occ urre d tool< no mea surem en t s 

at all . The distan c e from the edge of th e pavemen t to the 

point wher e t he gro und drops o ff was measured by the plaintiff ' s 

husband a day or so be f ore the trial . However, as that was 

a l most 30 months a f t e r the accident and t he r e was no evidence 

., 
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that the highway has rema in ed unalte r ed in t hat time, I ca n 

at tach no weight to his measuremen ts . 

The defendant stated that when he stopped a porti on a t 

lea s t of his car might have bee n protrudin g as much as 2 1/2 

feet out into t he northbound l ane o f the highway . The car 

,.as a medi um green colo u r and was r ecently cleaned. Although 

his car was equipped with four way flashing hazard lig ht s he 

d i d not at t empt t o activa t e them no r did he leave h i s pa rk ing 

li ghts on . He did no t ha ve any fl a re s nor re flec tin g triangles 

that he could have se t out to warn other tr affic of the 

presence of his car on the edge of the highway . 

'l.'he defendant did have a batte r y operated lan tern. The 

la ntern was not one of those tha t have a bulb inside a gla ss 

or plast i c shie ld . Instead two bulbs were mounted in the base 

of the lan tern protected by a metal ring . The de fendan t us ed 

t he lan t ern to inspect his engine i.n h i s attempt to discover 

what ha d caused it to s t a ll. 

Minutes before the accide nt happened the defendan t had 

succeeded in flagging down a south bound ca .r. The dr iver of 

that car pa rked on the opposite side of the h i g hway at a point 

estimated by the defendant to be half a blo c k sou t h of the 

accident scene. What he meant by t ha t I h ave no i dea as the 

highway in t he v ic inity of the a ccident scene i s in open country . 

The defenda n t , acccropanied by the man who ha d s topped 
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to attempt to assis t him , had just ret ur ned to the front of 

the defendant 's car , t he ho od o f which was ra is ed to ena b l e 

them to insp ect the eng in e , when th e collisi on occurred . 

Pho to g r aphs e nt ered as ex h i b i ts disclose th a t the right front 
,,. 

portion of th e plaintiff ' s vehicle str uc k t he le.ft re a r of 

th e defe nd an t's car . 

The pl a inti ff testified that sh e was trav e lling no rt h 

on th e h ighwa y at about 11 : 00 p.m . She s ai d she h ad been 

proceeding at a bo ut 90 KmH bu t had , f or no par t icu la r reason , 

slowed down sli gh tly s ho r tl y be.fore t he ac ci de n t too k place . 

She did not recall specifica lly if her ve hi cle headlights were 

on high o r lo w beam b ut sai d tha t a s s h e could recall seeing 

no oncom in g traffic for some time prior to the co llis i on she 

a ss umed he r hea dlights were on high b eam . 

The 'p laintiff said s he firs t sa w t h e de fen dant s car 

whe n her vehi c le was o.nly a bout seve nt y - five to one hundred 

fe et s outh of i t. At the same time she sai d she s aw another 

veh i cle stoppe d on the oppos i te side o f the road to that of 

the defendant . The pla in tiff we nt on t o say that when she 

saw the de f endant ' s car s t i ck in g out a dista nce she est i mated 

t o be "at least 2 feet ," i nto her la ne she f r oze . She said 

sh e did not a tt empt to s t;eer to her lef t t o avoid st r i k i ng the 

defenda nt ' s car . Whil e s he s a i d sh €; believed she took her foot 

off the accele r ato r s h e d i d not recall ap p l ying her brakes . 

It was no more than two seconds af t er s he saw th e defendan t s 
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ca r tha t , th e plainti f f said , she struck i t . 

I find that the de fendan t was negligent in the manner 

in which he permi tt ed his car to r emain partially on the travelled 

port i on of a pr i nc i pal hi ghway without taking any precauti ons 

to warn the driv ers o f other vehicles o f its presence . He did 

not take th e elementary precau ti on of checking to see if h is 

flash in g hazard ligh t s o r pa r king lig h ts were operab le and , if 

they wer e to ac t ivate one or the o t her of th em. He had a ty pe 

o f la n t e rn that, while i t mi gh t not be ide al f o r t he pu rp ose , 

cou ld, if hand hel d be shone in the d i rection of traffic that 

might be appr o ach ing f r om th e south in the lane which was 

partially obst ru cted by his car , bu t he made no atte mpt t o do so. 

Fina ll y th e defe ndant apparently took no s t eps at al l to determine 

if in f act th ere was any traf f ic approac h ing from the s outh 

before he effec t ively concealed wha t ev er illu mi natio n h is 

lantern migh t have prov i ded beneat h t he upraised hood o f his car . 

Assum in g the plainti ff ' s pic k up truck was at l e a st as 

wide a s th e def end a nt's car, the wi dt h of whic h he es tim ated 

was six feet and t ha t t he pla intif f was tr ave lli ng i n t he cen tr e 

of the north bound traffic lane , t he right sid e of he r ve hicl e 

would have been 2 1/2 f ee t from the l in e dividin g the tr avelled 

portion of t he hi g hwa y from the paved shou l der . That i s th e 

same distance th e defen dant est i ma ted his c a r may have been 

prot ruding out onto th e high way. All t he evi dence as to distan c es 

wa s based o n es t ima t es . It is no t , therefor , difficu lt to 
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understand why the accide nt happened . 

Given t hat the defendant 's negl i gence was t he immediate 

cause of the accident the question arises as to whether the 
l\e•i\,.., ~ " c"' 

plaintiff was guilty of contributory He::i.9i'geRse . Although the 

n i ght was dar k and there wa s no artificia l li g h ts i n th e 

i mmediate vi c ini ty , i t was not a n ig ht when v isib i l i ty wa s 

res tric t ed by rain or fo g . The ac cid e n t happ en ed on a s tra i ght 

s tretc h of the h i ghway whe n t here was not hin g to obstruct the 

pla in tiff's view . As the defe ndant ' s c ar had been washed t he 

same day the lenses over i ts ta i l li ghts were clear and eac h 

measured about 2 to 3 inch es i n he ig ht by 10 to 12 inc hes in 

width . The rear o f th e defendant's c ar faced south so t hat h ad 

th e plaint i ff had her hea4lights on high beam and had she been 

maintaining an adequa t e l ookout she might well have realized she 

was coming upon a s i tu a tio n in wh i c h sh e would have to stop or 

al t er the course of her vehicle bef ore that realization d i d 

co me upon he r. 

'the defendant ' s neg l igence was greater than that of the 

plaintiff and he must be he l d primarily liab l e . I have considered 

t he author i ties to whi c h I have been ref erred by com1se l. As 

is to be expected, some of them are helpfu l in determi ning how 

liability s hould be apportioned however none of the decisions 

ar e based on fac ts q uit e the same a s in the present case . I 

have concluded tha t in the circwnstances of thi s c ase the defendant ' s 

negligence wa s 75% th e cause of the accident an d t hat the 
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plaintiff was contributorily negligent to the exten t of 25%. 

It was agreed that the plaintiff's pecuniary damages for 

damage to her vehicle and wage loss amounted to $8,210 . 80 . I n 

additio n s he s uffered a simple fracture to the dis t al end of 

her left radius . 

After the accident the pla in tiff was taken to hospital 

where she was given medication to relieve her p ain . The next 

day her lower arm was placed in a plaster cast . The cast was 

removed six weeks after the accident and a ten sion bandage was 

then applied . She was given physiotherapy for about te n days 

af ter the cast was removed. 

Fortunately th e f r acture hea l ed without complications 

an d the pla i ntiff was able to r etur n to work te n weeks after 

the accident. For about thre e weeks after she we nt back to 

work the plaint i ff felt some pain and discomfort but t he reaf te r 

suffered no ill effects . For genera l damages fo r pa in, s uffering , 

and los s of enjoyment I award the pla inti ff $4 , 000. Altogether 

the plaint i ffs damages amount to $ 11,210.80. The de f endant did 

not c oun t er claim, there for the plaintiff is entitled to judgment 

fo r 75 % of her total damages together with Court Orde r Interest 

at the rates appl ic able from t h e date of t h e accide n t and 75% 

of her costs. 

Prince George, B . C. 
February 20, 1986 


