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w. Glen Parrett Esq . , 
!J. nyl r-:sri ., 

Counsel [~r the pli"l~nti f f 
Couns e l f o1· the dcf 0.nd ;,n t :; 1.1 

Dat es o[ trii"l l: 

P lace of t rial : 

J a11uary 24,25,27,28,3 1 
.i nd :larc h 1.6 & 17, 1983 

Pr inc e George, n.c . 

'l'he plni n tiff , a ch i roprc 1ct o r now 39 yc:il.rs of age , 

injured the 10:19 f i nc;cr of h is rig hl hand in i 1n unfortun.:ite 

;;iccident in the gara ge o f hi s home on Marcil 23 , 1 980 . l~hi le he 

was inspec t in g the l arge overh, iad doo r mec ha nism in si de th e g a ra 90 

prar-•.:n-at o l.'.y to insta l l inq :in nu tomntic opr, n<;,r ,:it h a friend , 

Myi:011 Samb;;id, who had not ye t arr ive d, .:i largi.., bracket hol ding 

the doer sprin~J i n pl.: lC I...! :.:.ud d....:nly ...ind violcnLly c.;umc away from 

t he header over t he (1oo r c.:rnsi 11q t h e f i1 ~<)Cr jn ju ry. 'l'hc r-laint:iff 

in s t a ll «t i on of the duor mccli-'n.<.s 111. Ile <.:laims agai1,si:. the corpor -

ate defendant in both c o~t !·~c t ~ nd t o~t . 

1'h8 pe:rson;:il <lcf.::n<.1ant: .is the 1, 1·in c i., ,,1 1. shareho ld er of 
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the c ~rporat e clefcndunt . lie did th<.: in sta1 l a ti.or, o n be half c,£ th e 

l co rporate defe nda nt and if h0 \ :, li.:iblc the- t:orpor ,1tc defendant is 

v ica riously l iable . 

'l'o9ether wi t h a Mr. /\ ii. t he pL,intiif pu rc hased the 

co mplct0 d ho use f rom the cor po rate dcf cn d,,n t by a st andurtl inte r im 

ag reement of pu rchase .:ind sal(' 0 11 Oc tobe r 17 , 1976 . ·rhc1 :c wc1s no 

building con trnc t bct h·ccn tl10 ,, :ir ties . The pl ain tiff ancl Mr . Al i 

took po ssessi on on Dcccmb, ·r. l . , 19 78 . Mr . Al i sub sequen tl y got 

111,1rricd d11 tl 111c;vt.Jtl <.rn t ;rn d in ,\1>1· i. l , l '.J7'J ti Mr . 1:utt ;in p urchuse<i 

Ali 's intt , rest.. In T\pr i l. 1~1;10 t he pl.:iint i ff purchased Rutt .c1n's 

inter e st and Gcc ame the sole owne r of t he 1, rcmiscs . 

On the clay of tllc:- i1cc-.idcn t· Mr. Mor ash "as li v i nr; in the 

home wit h Rhonda NoL,n . Two chil.d r a :1 fr r.m hi.s fo r mer m,:u:ri .:iqe 

were vis itinq . Il e went Lo t h ~ ,;ur nqc i!1 t.!11.J c;1rly n ftC?rno on to 

prep are for tho arri val o f Mr . S.ambu<-'. 

Bre nt , then 10 years of age . 

With him was his so n , 

The pl a i ntiff test i fiN 1 t hat h0 t oo l: s ome of th e pa rts 
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out of t he bo;: cont.ii .n ing th e uu to :na tic opener an c1 m.iy have looked 1,1 

a t th e in struc t io ns . i l c w.1 s c'1nc,~ r na (: ,,.bo ll t the r,c•<.:c-ss ar.y cci l ing ~o 

c lear a nc e f or t he aut onwt ic Oi' <.:ncr a nd ':.•ant ~•art \~,,y up a s t ep -

ladder to v isib l y ch eck . !Is he stoo,i 0 11 th e l;;i<.lc.ler t(, th (! left 

of th e b r.<1ckct ·111cl f.:lcim; Lhc- d•>or iic lochul to h i s lc Et .ind 

st eadied h i mself •,•Ji th bi;; r i9 ht h, 111cl p rob ,1b l y o n t he la i:gc spr i n9 . 

li e heard ,1 <Jro .:rnjng SO\lll(l fr0 m whic h h<c n?co j led an d « lr nost 
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immedia tely th ere wa s an l' }:,....los i on . 1!'3 eith e r j1.11111,c <.i to th e !'loo.r. j c(, 

or was pr opcl lc c.l the r e! . llis fin qat' w;:is l.,;1clly injured . Tt 1,·::is 127 

pr ob a bl y s truc k by the s, nin q o r t hc lT ,1cJ;c t . 

A series o [ pho t OCJr ;1ph s W.'.1S L.:1}:cn ., few days after the :!'J 
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automatic opener. They c le arly ,;ho 1-.> the 1vt1y th e do0r oper.:ites nnd 

what must h a ve happe ne d at the Lim1• or Lil e acc i dc.:nt . '!'he 0•1er h ead 

door is opened .:ind closed by mct ,d rol l..,r s U wt i ·un in r a ils on 

either sid e . 'l'he rollers arc cc nn cctcd vy mct ill bars to a large 

metal spring. The spri ng sits 011 t!1c in~ide o f the tloor ' s heade r 

parallel t o t he he<1dc r. lfocn tli e doo i: i s c J used ( ;Js :it wa s at the 

t ime o f the accide nt) the spt:ing is tens e . 'i'l :c spriny is held 111 

pla ce by a lar g e f lan gcd br ::icl:ct thr ou <_;h ,,h i c h it - l', ,s s e s . Tho 
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brac~et, at the ti me of t he accident, was affi~ ~d ov e r the door in 10 

about i ts centre. 

heard was t he bracket. comin q , n-my !-n -,111 1-fr,,,rc - it ,,,as af i' i ::cd . The 

e:<p l u s i on was t he re l ,,a s e of t ,.msi.0 11 ar.d the 5.eiul ,rnti ng of p ieces 

of a woo den shim {Lo which 11,._, bt :ll ·i,,·l h .i ,i J,. ··•:n , .cri.:v11.:d ) i.1to the 

gypr uc c e il i ng of Ll1~ \J~1·~qc . ,\ ! Lc ,- t Ii , ,1t·c .ide11t th e ~·p rin y ;.:r,cJ 
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brad:et were l ef t han g inq 100s1:ly ,, c ro"'s th e upper p ,1rt o f the doo r . II\ 

The p l aii •t i ff pl0.ads th:,t th ,· dcfc 1,, \,rn1,, ,,·i:~,- nc:,:,l i.•.w nt i,: r.0 t Ii 

installin g the br~c kct i n suc t1 ~ Wi1~· ~s t o ~rvµc~ly ~n<l ade quately IH 

secure iL to the hcJJ~r 0va1 ~~c doo ~ . 

the eviden c e that the bracket ,,,:i f> !', ·:·, ,,eel t o t ll,· :;him (which Mr . 

railin g s in which Lhc roller~ mo·.,L:d) ,._.11t.l :..o ~Jt(! 13yJ>11 )c c\ ·~ r t r,c 

head e r but hard l y, if a t a l 1, intc , th0 li0 -1,:l,~r i. tscl i . 

Th e plaintiff called a Mr . kD111s ay whos0 0ompany is in 

II<. 
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h;-,s hod consic1c n ible c x pc i:i0nc0 i n lll.i ,: !iv ld i nc'udin -j the IL·;, a ir :c, 

of over-head doors t ha t !1ave fa i l e d . 1 f oHnd Li m ::.0 u0 :1 n;os t 

v.1as Mr . Httnlsay's op .i n ion !__h.:1t Lh•:· tv: (1 :.,, i l t:..· l! ( 1ld.Ln I t j 1t• h r·,1c.:::o t 
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bracket to 1·1ic sc,lid m,, 1;c,rL:1l of Ii ..- h c,,J,! ,, , (1,;hich would h.:::vc been 

a large s olid or lamin::itcd b1~:rn1) bc.,,d r,(' in mi nd th<: f;-ict tho l t.he 

f th h 'oor 1 ' 1 ~ l ., , ;l) ( ' tot· ~ ll) ' sur· 1J't!·~ ci1 'uy th(.• 1urar:1r.,o.t weight o . e eavy a . h u!, U - ~ ., .,. - - - - - _ r, , 

upon li f tinq of the door . 

brack et is not. aclcq un tcly sccurc,d to the hc.:icicr th, · bottom lag 

bo lt wil l cvcnt.u il] ly co1,1c out •.d . th the p 1·c,-i, u r<• po!:sib ly b e ndi ng 

t h e upper bolt slic;htly t hereby holding the mech,: mism l oosely in 

place and crc :ilt in g il de111q crous situ.:::U .on . Once the bott.orr. bolt is 

pulled off it is ,, nl y .:i m,-ittc·r r,f t imr, nn t .i l t h ,. to ,, one re:lcriscs . 

The plaintiff's case in n cy li sc ·ncc i s , tilcre(onJ , Llli.lt t h e b:: acl :ct 

was not proper ly n fc ixed to t·hc !ie,1cle1 · ; th .:it uui:iug lG months of 

rc,3u l ar u s;: of th e ~.-ir;;y,, ,l o, J1· t.ilt' b o t tnn, bol 1· c:amc free and the 

bra cket was insecui:c ly held by t l1e top b olt ; that it was on ly a 

matter of time befor e th<? b r ac l:ct cil me o! ' ~ c Olll[)le l el y; ;:ind th a t. 

the p l il i ntiff, bei ny un z1,-1<1n! oi t.h c da ng er , in a d\·er t antly rtdmi, , i s 

tered the couµde grace when he rn.11: s U g ilt pre s sut:€ · on t he s prin ~; 

~1i th his rjqht ilnnd i11 or,k.•1· t.o ,,t .c,H!y h im ,; c-l f. 

Mr . Rus hton did not i:.e stify a: ,<l th e op i nions of '.,I r. 

Ramsay were not s er i ousl y challenc1 ed or disp u te d . In add itio n , 

the p la inLi C[ n:lics ur,0 11 lhc ,•:, ,1mi11;11.inn : ,i r cli scovr .•ry evi<lcn<:c 

2 

3 

4 

5 

7 

s 
,, , 

f (I 

11 

12 

I ~ 

14 

,~ 
J ') 

10 

~I 

of Mr . Rushton which was cead in . !"t <:lm that c vi<.lenc:c t he r, lainti f f ,, 

pr o ved that th e door ,~a,,, purch , ,sed !)y the co q ,ura tr.· tk,fc i,clan t as 

a pucka')e ,rnd that in t h0. m.i11t1f.,ct u rcr's .in s tr u ctio ns " you ;:ire, ... 

to a nch o r t he m (the bolts) i n t o the he« dcr " . I t i s appa re i1t that 

that i nstruc tio n could no t be comp lied •,: i Lh i. 1, lhi ,. 1•;..n : i ~-u l.i r 

in the puckuge , beca HS<? of th..:~ t h i c k ncs~ o f the sh i:n ,md t.ha oyprcc . -.,. 
• I -·· 

The positi on 0 f t h t• dl~f cn dc1nts i :.; 

must have do ne s omethi.19 hi :::s c,l f to t he. m~·cl rnnis1,i to 

!JJ.-dnLi ff 
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C
•e t to come.: .:1\•,'ilV frolll the \-.'~.d J . '!1iH.: j)l ,tinti ft tcs~ificd t hat ora J~ ~ 

the acc i dent hnpp0n 0d almost i a1111cdi i\ t0 ly uftc r h<'! 9ot u p t he 

ladder and that he hnd do ne no t h in n to L.hc sp::i n,; n r b r acket o t h er .; 

than to 1,ut his r i ght han cJ ou r t c, sU,ad y h ius,~ l f . li e w..is chil l leng - 5 

ed at leng t h in cross exa minat i on but , i n m,· 0p.inion , to no avail. ( , 

lie de nied th .:it he had commcnc <·d t o clism;rntJ c the ilpparatus ;:,rq ,ur .:i- 7 

tory to insta l l in c; the n.utomatic o p c·ne1; ,,nd he ,lc:nicd that he h.id ~ 

any too ls wit h him whe n he got cJn tl 1e l add er e xce pt for pos sibl y a ~ 

t ape n,e-,sur C?. Miss No l .:in 1 oo l:<'d i !1 l11c c.1,u- , ,~!C but d i d not c l e .in 10 

i t up after th e a c cid~ nt . On t11ci dwy o f the; accid ent or th e fo ll o ,. 11 

in9 da y Mr . Sambad inspec t ed t h <• 0 ara q ,.:- ,,net c1esc r:ib c c1 the co:1d i tion 12 

of th e d oor me c h ,:111i1;111. l i e snw n o to o l ~ n,· Loo l l, u ,:. 13 

The <lefent~unt s r cl i .:.!(: e :-:tcnsivcly or1 s t, -tem en ts a ttri but - 1.i 

ed t o the p l a int if f by medical witnesses who at ten de d on h i m a t the 15 

hospi tc1l. De Dabbs s,1w the? ;,1: ,inti([ i r, +:.he emergency department I<, 

an d r ecorded h j m a s sayi n,.1 th.-il he \•:as "bu:.;i ly attc111µL.in9 t o r cpo1ir 17 

the s pri ng loaded 1nc ch a nism 011 the ga r.i q c doo r ''. At adm iss i o 11 

anti th 1:ee d.-iys la tc r t wo di ff ._,ren t nul·scs re co r ded t h e plain ti : f 

I~ 

I 'I 

as sayin<J t ha t h e c au<Jh t h is ha nd in t h e " p ri n cJ o ( t h () garag<:? d oor. 2o 

s i mil ar sto1 t emcnts .ippcar .in mvdi ca l t·cports f rcrn t,•m orthoped i c 

s u r genn s. In my view, none of this evid e11ce se r i o u s l y c a lls in to 

questio ,1 the cted i bi lit y or thu p lai .nli f[ ~s t o how the accide n t 

hap pened . Th e 1>lain t if f docs 111 t r ec. i ll ~' l' l1c i. fi ca l ly what he cJj J 

say to the medic al p .-,;;Ce s;.; j ,.in.,Js ll c c:c r. lt ,·:i t h . \•!hat he told the 

nurses is re.:i l ly :1ot inr:o n si stc:nt wit:!, h i s cYi<le: nce . lie is no t ~n 

a po sition to say whether h is ;:i nq e1: wa s i nju r ed by th e s p ri ns or 

by the b r acJ.:e t . i-lOtl tin-J r c::1ll ,• Lurn s u n Li,,J L l~1c:L in any c vc:n l. 

The st:.ncm c n t ,·econh.:,1 hy Dr . l 1.1 l,bs .is (1 iL I i.c ult Lo C):pJ..1in but I 
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·..iould not bilse :.i crcd ibi J i. t y f i 11,ii n c:; ,:d ·•10r, .c t.o t he pl.;,int i :' ;· nn i.t. ;\il 
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rt is likely a sum mary of who'.1~ wns s .:iid by t he pl a int iff .:it the 

time an d it muse b e r cmcinbcred th.it v:h il c at th, : hos pit .. l the 

plaint iff w;:is in cons iderob l.c p ain and w<1:, o:te n subject to t!w 

e ff ects of st r ong medicat ion . 

It is inconceiv a bl e tha t a nyt hing t he p la i 11tif f di5 in 

making his visual ins pe ction could !,ave c~use <l the bracket to 

come off if it was st il l f ix ed fl a t aqa i nst the header . The only 

rcason.:iblc? infe r e nc e to d rm,· on the <.!'-' i.den c e i s thut, be ca, :::;c t he 

bra ck et was no t a f i:<<~d t o tile lic.:id c r secur r ·ly 0nou,Jh , it worL: :,,J 

i ts way loos e ov e r u ) on<J pe ri od of time a1,c] wc1s hunging pre car

iously, pt:oLa bly by t he tu ,' bull o n ly , ;11,tl only n<;·cded the lig h t 

pressure a ppU cd b y t hn rlai nti f f ,-.•lh:n li,i put. his l1-1nd on t h e 

s prin g to fly a p .:trt cc,:ll[>lct e1\' . No ot h 0 r c xp ja n11Uon f or th e 

iJcc id e nt ern0rgcs f ro m the: cvi<. ~vncc . 

J f ind as a fac- 1 th n t if thr bolts p~ne t r ntc<l th e he ade r 

th ey did so on ly minim al l y . On the ba sis o[ Lhe admis sion by ~Ir . 
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Rushton th ,:i t the m:rn 11t'·,ct: 11r0 r sp<.;c i ri,•d th ,1t th e b ;>1 Ls ,; hou lc 1 IK 

anchor the bracket t o t h e hcad ar and t he o rinio n of Mr . Ramsay to 1•1 

a similar effect , I f j nd that t he de fe ndan ts we re n eg l i gent in not :1, 

so af fb:j nq the b r -ich• L om1 th ;11,· such n ,)c_;i i q<'n<;,~ c<111scd t he: .:icc idcn ~I 

'l'he bracket was not u :fi x e d jn <1 1-1ay that a reas onably cautiou s 

nnd pr udent bu i lder would n !l i x i t . 

Si nce th is i s not a case where da~~sc s 3rc claim ed for 

22 

r epair to the house i tself a!:i:a: j n<:, 0\1t ot unwc-r};munlikc const :ru c ti o ·2 5 

I do not thirtl: i t is n cc u: ; :;;;,ry t.o c o n r;itl(: J'. Lh<· t •n· .ic h or con lru;; L 

claim aga inst th<:: co rporntc de (e ndan t . Th e cour t s in th i s country 27 

and i n Eng l and ~,av e wr e st led for many ye a rs ~i ~~ t ~,e 1,rob l am o~ th e ~ ~ 

li 2!)i l i ty of b ,: ildcrs ,:i:- isi nc; <H:t o( um, or!::a .:rnl i i:L' c-onstrucUo,, 

fo r d amag es for personal in j ur y t o initinl purc ha anrs, subsequent 

29 
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purchasers , and visitors L<.; th•:· !·•!~cml:, cs . The lni.,1 a ppea rs to rne 

to be we ll s ettl ed that b u ilders ~i· t~ l iai, l ~ for SJc t, <lamcyc where 

i t is caused by u ct1n:-;t r ucr ) 0 11 dcf~c* . not 1 , -.~di l y .1pparc n t to t he 

· · o '·· ... en-·oora •·v , -..e- •, ~· o ' • h~ ··r · c .... , .-<···~ OCCUi)l.Cl ... \, ;. · ... ~ '. I~\ ... . _._ .. .. l ~ ~ " ' -• ~« -•' • 'l'he pri.r.ci.ples 
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5 

enunci <>ted i n Donog hu e v . Sl~~• .nse>~ ( .L'Jc,::) ,\ . C . 5G2 ; ( 1 9J 2) !,U E:. i< 1, 

Re, ) . 1 , relu t in g to liabi ii Ly fo r hj ddc,n de f ucts ,,:i th ::(: s p cct to 7 

ch at tels h ave been c:-: tc nr1nc: l'<) re, , 1 pro1 >Cr t y . 'J'li,~ his tory of thE 

i ssue is set out in the jliti':)r.ic:,t of l.onl L>cnnin9, M. R. in Dutt o n v. 'J 

Bog nor Reqis Un i ted !3ui. l di n q Co : Lt .~1:..._:':_nd (,nothe: r [19 72 ] 1 l, 11 E . R. !'.l 

4G4 starti ng ,1t pu~112 471: 

Cow 1 ,;cl J'o !' t h0 <:r:anc i l r;uL m.i. I: l:1:d th at the i.n S[) t'C t or 
owed nP dut.y l P d pui<:ht is ,: r nf t.h~ hous e . ifc s ;:1ic1 th;J t 
on the ~utho r i tt c5 : t,c bui)cl c r, f•Sr. tiolrcyd , owed no 
,:uty t\ 'I .J pu rchils t:~r <d'. th,.! hous i:, . 'rhe bl.Ji lc'le r wns no t 
linbl c for liis i1c0 li ·,011ce in t l10 c<>nstruct5on of tho 
hou s e . So nlsn t:he c,,un c iJ 's ins ;>cc tor shoul d not be 
licibl<: for ti,.'.,'!SSinq t: 1c tJad work . 1 woul.:: uq rce, thn ~ , 
if the bui l clcr i !:-'. nn t ~ i~b l£ ? tor t;~·1c l>ad work, th<? 
r:ouncil ouyht 11L,L Lo u<i l i.:,blc. ' for pn ssi ng it. So , I 
will cons id er ~h0tl1 0r or no t the bu j J.dor is liable . 
C'oun:; ,, l f o r t h e.: , ·n1111ci. .( r<~li e:d ~,,1 Lhc.: cas e of Bot t o m! GV 
·,;. Bann ist <?r 119.32]1 K!3 4 58 . Th-1t c c,ctnin i y suppcii:c!i~ 
his submi ssi on . But I <lo not thinl: it is good lc1w tcduy . 

In th e ]9t h ~~nt11r\ · , ond tl1c ftrst po i·L of th i s 
century , most l.:1wycr::;; believe d t ~1t.1L no one who ,,,.,,a s not 
a par t y to a co~tra c t could sue on it or unyt hing ari si ng 
out of it . They held that, i f one uf the p arties to a 
con tr act wus nc 9 li ~1c nt i n c, trryi nc, it out , no t hi rd 
pe r so n who was i:ijured by tha t n P.gli g ence could sue for 
damage s on that .::?ccount . The 1.·(?tu:io n given ,-;as tha~ the 
on ly tluty of c, 1 1· .:, 1-:;1::; 1'.hut i mpos c, 1 by th e contract. 
! t •.-:.:is owed to the ot h er co ntr.:.cting party, and t o no 
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one e:,lsc. Tin1r: ~ft e r time c0u nse .l fo r i niu re<l plaintiffs .,, 
~ - -~ 

s o ught t o csc11;, •::: f.rom t h r, ri qou r of this r,ilc . but they 
were ree t i nvariably with the answ e 1 given b y hld c rson 
B i n \•lintei:lx1t ton1 v . \•::· iqht (1842) 10 M !, 1-l 109 .::t. l. i.5 . 

'If w(~i:c to t1 .. ,lr.1 t li <1l· lh ,_• r,lwint i.ff could sue 
in such a ::;n!';c, t hct:c is :H) po i nt a t \-:h ic h such 

25 

uctions woulJ st o? . The only s~ rc 1·ul c is to con fino ,~ 
t h e rlqh t ,:_:c, ~·r•c,""~:cr t<" 1· :·:n:.1·· 1.-:lt" f'•n lcr in '-~) ~h r.: 
co~trtJct : if - v1e ~JO o ne step bc y(,nd th <Jt , thc:r. e is no 1~' 
rcaso1, why w0 s~ cu l d no t go f i ft y . 1 

So the cour t s conEi nc;d t he 1~i9bt t o r e cover t o tho::;~ 
,-;ho enterod in to the coiitract. i·f t.:.he m;.ln~1f.:1-::t tn:-cr or. j .,u 
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rr 1 1>.:1ir er of .,n -t t· Licln d i d it 11•.~qlirJl .. ntly , :u1d sorn<:!one 
wa~ injur ed, t he i njurod perso n could not rec over: s ee 
1::m: l v . Lubbo d: I J 90'i l l Kl1 ~53 , .:inu !-)1.:i,;b;:r v . La ke 
i:£lliott Ltd . (19 12) l OG L'l' S33 . If t he li!ndlo ·::-d of a 
hou se cont r a~te~ with th e t onanL to r ep air it and failed 
to do it -- or di d i t 11c,_1liqcnt:ly -- ,-1it h tht.: r esult th at 
someo n~ w ... 1s injur e d , t h C;: in jurcJ J✓'-.!r.:;;on co u ld no t recover 
secCav<1li tt,i: v . Pone 119 06] t,C •12!; . If the owne r of l a nd 
built a hou se on ·it ,Jn<.1 sol d it t o ;:i pu 1·chase r, bu t he 
did his wo r k so negl iyen tl y t h.:it someone was injured, 
th e i nj ured pe rson co ul d not l"ecove l": se e Bottomley v . 
Bannister . Unle ss in each case he was a party to the 
contract. 

That 19th cen tu ry doctrin ~ may hav e bemn appro?ria te 
i n t he cond it io ns the n preva il i n~ . But i t was not 
sui t ed to the 20th century . Acco rdingly , i t was done 
away wi t h in Donoghu e v . St evenson [1 932] AC 562, [1932) 
All ER Rep . 1 . Bu t that case on l y dea lt with the 
ffianu fa ctur c r of an a r ticle. Th e c ases of Cavalier v . 
!'on e (on lan<Jlon! s) nncl Bot toa 1lcy \". J,ann ist c r (o n 
-'-' -blli]der s) 11ere cons.\ ue red by t he Bous e in Dono ghu e v . 
Stevenso n , but t hey wer e nol ove r ruled , I t was sugges t 
,,J tb;-it ch ,,y wo r e <Li ,; Lin<Jui s h.ii, l ,s on th e ')Co ur. d th nt 
t hey d i d not deal \d th chatt el s but with rei'.ll ,:,roperty: 
see per Lord l\t k in 11932] i1C at 5 98 , 11932 ) i\ ll f~R Re p . 
at 19, .:ind Lor d ;,1.1c,;iilJ .:in ll'.J32 1 AC n t 60 9 , 11 932 ] Ali 
ER Ren . at 2S. Ilen e<! thev 1-:e re tr e ated b v the courts 
a s be i ns st i ll c~ scs o f .:i; t ~ori t y . So mu~h s o t hat i n 
1936 a ju~ ~ c ~~ fi r st instanc e l1c l d th a t a bu i lder 
who bu il ds a hou ,; • t,n- sale is u rnier no dut v to buil d 
it c;irefully . l f i1 n,~r.sot~ was i n j ured b y his nC'qli c;cnce 
he coulcl no l n •covci: : sc?e 1lt t o v . 11olton ,, Nor~·is [193 6] 
1 Al l ER 9GO, 119 3(,l 2 ~;[) 4G-:- -- --· 

The: d .is l.i 1,c Li,:11 IJL•l 1·.'<eCn ch:ill e l s :i ncl q, :il pl"Op<;rty 
is q11it l;! 11ni3,1stn i11a hJ -=-'. If the m,:inufacc. ur cr of an 
ort i cle i s l iabl e t on pers on i njur 0d by hi s negligenc e , 
so should t he b11il dcr o'.· i1 house· be J i. :ib L ., . After th e 
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lap:;c of .30 y en :--s, this was rc.:co qnis cd . 1 n Gal laghe~ v . 
McDowe l l Ltd . , 119( , l] Nl 26 , Lo 1·d MucDc,r rnott C. J . an d h i·~ 1 colleagu es in t he North e r n I r cln n,l Court of Appeal he l d -
t hat a con t ract o r who bui l t o hous e neg l igen t ly was 

22 li u b l e to ~ person in jur{;:1..1 by his nc?c._;li gc ncc . This i.-.,us 
fo l low e d by Nie l d J i n Sha rp e v . E .1' . Sweetinq & So t·. Ltd. , . 
11903] 2 1-,11 8R •15~,, [1 96:f] J \•;J, H G65. l3ut thC:? jud~ies- -·' 
in th ose cases conf in ed t hcms c lv 0~ to cDse s in whic h 
the buil de r was unly a contrac~o r and wo s no t the owner 
of th e hous~ itse l f . 1·/h0n Lh0 b;,i lde i: is hi mself the 
u,,·ncr , the y i\SS Lmw<'I t h.:it Uotto 111l<,v v . nanni st~r wns 
£ t i ll au t hOri Ly fot · 1;:..::cmt: tin ~1 rd_fn-f r cm· li r?bil i ty f c•!· 
negli ge nc e . 

'l'he r c i s no snnsv jn n1ninL-1ininq Lh is c':is tinction . 
It would mean t ha t n contra ct or who buil d s a hou se on 
anothe r ' s la ncl i !3 1 iuble f o1· n~')li9c: nc c jn co :1stru c tinq 
it; but tirn t a spccul.:1tin1 builder , •.•.•ho buy s land and 
hi ms el f bui lds ho11seH on it fo r s a l e - - ond i s j ~5t 
a s neg l ige nt as cho cont r actor- -- is noc l i ab le . Tha t 
cc:1nno t be rj ~iht . f. ,i <~h mu~t b( 1 u nde r th e\ z r.un8 dnt'_l of 
car e and t o th e same pe rs on~ . 1( n v isi t or is inju r ed 
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/ b v the nc ~Jl i <JC!!L c o; :stn1 c tio 11, th e in j ured person is 
c~ t i t lc d t o sue t he buil der, ;:1lieyin g t h .it he i.>uil'
t:lw ho use nrql1- 1c·nt ly . T he V.,ilder cu.nnot defend h im -
self by s uy i1 \•J : 'T rue 1 ,~n:; Lbc b uilder; but. I w,,s 
the owner as we ll . So I n m not li ab le.' The injure d 
ne rs o n c~n r 1.:"p l\/ : 1 l do :1ot c.t1·c whctht.: r you we:re. tiic 
~1-me r o r not . 1 <1m su i ns yo u in your ca, , .:icity as Luilder 
.:-1n,1 thi'.lt jB cnc,uqh Lo 1:10]:_c ,:<:.,~1 ] ii1b le . 1 

We had a sim i lar problem so me year s ago . The lia bil it 
o f n cc:1 t rac t.0 1· <1oinci wor;: on la !~ti \.,:~u; so.id to be 
different from the l.inbili ty o f <1n occupi e r doi ng th e 
selfsame work. We he l d that each was lia b l e for 
neglig en ce : se~ AC Bi llin gs & Son Lt d . v . Riden, 
11956] 3 ."il l ER 357 , [1 9 57 ] 1 QB 46 , and our dec i sion 

1-,as unhcld bv the !louse o f Lor es ! 19 5 7 l 3 Al l ER 1 , 
11 958i AC 24 0; s c-c ulso t•iill.er· ·v . So ut h of Scotlan d 
Elect r icity Bonn :l, l.9 S8 SC{l!Li 2 0 n t 37 - 38. I ho ld , 
therefore, th at a builder is linb lc for negligence in 
c on structin ~1 a ho u sc --- whcrc b y a v isi t or is in jur o d--
.Jnd it i s :10 0 ::cus c, ior h im t n sa y tha t h e was t he 
::,1-rner o f i t . Tn my 0pini on not ·tomlc y v . Ba nnister 
is no l on ger c1ut !1od .ty . :10r is Ot t0 \' . Ro lto n & Norris, 
[ 193G I 1 i\ ll i::n 9 Gfl, 119 361 2 J( ll- 4 (, . 'l'hcy are b oth 

C>V~ r r1.1] p\. ] . ( ~i'~\· ::i 1 _ie l~ V. Po pe h LH~ r;onc t oo - It v.r~ 3 

1·cvc1:s ~'d by LIil: Pc ctq •icrs ' J.inhi lit y Act 195 7 , S ,1 (f) 

Althoun l1 t h~t c ~s c 6 0~lt wit :h Lhr r iq h t of a su b s eque nt 
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the above pu ssa ge was clc~r ly <le s igncd to dc~l as well wit h pci ·son- l7 

a l in j ury claims. 

Lock & Lock v. Stibor c t ,1 ) (l<J6 2 ) 34 D. l..R. (2d) 70 4. ln t hat 

ca s e the fcmule p l.:ti n ti ( f' 1•1as i n ju r ed v1hil c 1·i s i t ing a new hom e 

re cently purchas<? d by fri e nds f:t'u n\ tii e b ui l der when a k i t chen 

I s 

19 

cl 

ca bi n et fel l from th e w,, 1 1 and h it h er on til e nec k . It 1-;a!; p rov ed v 

-::hat the cab i net had been 1,cr;ligent1y inst::. ll ed crcnt i ng 1.1 hi dde n .,, 
. " 

d.!ln g cr . Do no q hu c v . Stev c nso:1 ,,·a ~, 1;c fcr1.l·d t o a 11C t h~ p ri 1~cip l~ in 25 

I t .i s my vie w th.:iL , h.:1vin ~1 con s jdt· r c:t1 the : f..:-icts 
ond th e CclS C t!> :1n(: thr' p1-i: 1c.ipl c n. tlh.·l' (..•)n ::c l. O ,.!t, 

in t h is paYtic~l ~ r ct:!sc Lhc r e \•:a $ .D duty t1pc.,n !:.he 
wo r km.tn to tnf;e such reaso:rnbl<? care in r.,_, ins =~c 
1.-;or k t ha t no in i u r y o r d urn:l9(: \•:nu) cl b0 Sll ~f c !·c <.~ 
bv rJersons \-;ho miq h t r euso :1abl'. ' ha \·e bcci. fc r es c ·.:.:n by 
s~ch workman to b,;. upon th e p r ~Mls ..:'~ tts in f;a c -.: 
the I)l ain ti ffs in th is C.JSC \•H ' 1°(! O lt tli e -;,:: c m is.0 3 . 
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Th e, Du t t on c a se., h ,1s u c-c:n .1p i:l i t~d i n B1· itish Co l umbi.:i by 

f:u t t «n , ,J. in Sn,ith r. Snd l:h ·: . 1-lt' L ·,c on ( l' J7 () \·,1. 1·:. R. l t) « nd by 

Esson J ( now J . l\ . ) in 1-Jlnd$ 0 1· Buil din g Supp li c,s r.t d . et. <il v . ' . . . 

r.,r t IJar r is on Lt d . ct .:il ; ( ] 9 80 ) 1,1 C . C.L . '1'. 129 . In t he latter. 

case t h e following w~s s aid at p ag e 1 50 : 

It is now generally <icccµted in ou r law th at 
build ers can be he l d l iable i n ncgl i g e nc a for 
l oss suffer e d by ,,u bs c:,1uc :1t owne .·s a n d occ: .,pi e rs 
ns a r e s ult of s truc t.u r~ l ,:c t c.;ct.s whi ch c uus e 
pe rsonal in j u r y or dama g e . 

'!'he Lael-: v . S tibor, Donoqht1 0 \ ' . S ~r-,v cn s or 1 an ~i Llw Out ton and ---- -- - - · ·-- · .... _ --- --~ 
l\ 1 i 11q L .. l SJ the f ol. Jc .. wing ili_:,-;>cZ!_rS: 

The cli ct 1:m of t he C0 u rt of !,n , ,e ., :. i n Outt o r, \· . 
Boqner Reg i s Ur b: rn Di ,~:. . Co unc:

0

i :L, •·:u p1:.:i 0 i,,s <ipp ro vcd 
by t he l!o u sc o r i,o n :" i n l\n n s v . London f"l(.'r.t r,n no rou ,; t1 
Counc i l , {1 978] ,\ . C . 728 , 1.1.977 ] L ,\ 1 1 I;; . JL 492 , i n 
\,. 1hi ch CU B <" t he qu r.•:• ,~ i 0 11 .1 r<"~H ~ i n Ll1<.1 sa rr,<.• wuy .:ts it 
had i n Bog ;-,c i· J'.,:,q i s . 

The dic t i.l i n l3ogn o r Regis illld ~ ': .'~ W<?re app l i ed 
to h o ld i1 l:n.:i )d r·r .!i.:i b] r;, in nc •:li c_1cn ce at' t h e s uit of 
suli sc r.1uent. owner j r: ~.:~tt~ . v . Me l~ , . r ro p£·l:t\ ' Heu l}~a 
t ion s Ltci . , 119 ,8 ] Q . B . 554, 11 9 7 81 2 Al l F.. R . 44S 
(C . ii . ) . Tho re , t he l oss a r o se b0cause th e ho use was 
buil t in .:i locati o n wh i c h w;1s d n ngcrous [o i: r e asons 
vei:y sim i l ar t0 t h os o which b r o,i g ll t .'.lbo ut · th e destruc
tion of the b uild i n •, i n thi s cas e . 

Jn RivL ow M:i ri n c !.l.t l. v. lv.:ish j n<1tn n 1n m ':/arks, 
119741 s . c . n. 1 1s!i , ·Tn11JJ c,- r-r :1-1~1l°~6<J2 , .,o D. L . H. (J<l J 
530, Laskin J ., s pe a ki ng f or l1ims cl f and thre e other 
members o f the cour t, s.:iid ;;.t pµ . l: ! t 0 - ,:1 (S . C . R. ) and 
p . 551 (D . L.R . J 

"In br i e f , 9 ivcn t he c2.s o o f tl 111nnu ( acture r 
who is und e r a d ut y not to ex pos e con s \lmc r s o r 
us e rs of i t s prod uc ts to an un n: ::;.isonau le r isk 
of harm, (and I wou ld p la c e bu i l d ers of houses 
unde .r t ile s ,1111c dut y ) , wlw t a rc t he bm its on 
t he ki n ci OJ: 1·<1n<j ll c, [ h~tl'Ul Lu1· \•ih i <.:h Ji ,1hi li t y 
wil l be in ~>1) s c'tl i f t.l1c rc i s ~ l1r0; lch t>f dut )'? '' 
(Tl1e it al i c~ ~1 u 1n i n c . ) · 

'l'h .i t: w,·1~ s ,1.l d in .-, di_ :--::9.c n ti n<:1 j ud l pnc-n t. , h ll l Lh c r t! 
is nothin r; in t he m<1j o r i ty j udym ~:11t uf k i tc:lii .<.: J . 
\•lh i ch is i nco n sis te nt wi th th e s tc: t cme n t t:h.:it bu ilde :-s 
of hous e s a rc und e r 1:he s, ~mc dn t }' 0 1 ca1 ·c ns :n~nuf ~:.cL u r -
ers o f o r oduc t s . .!., Lht1r <..\for 1 •• : , L,:d~e thi.l t: ~s • ~:1 ;1u Lho r i t lt -
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The vole nti argum e n= advanced by t he defe ndant s is with -

ou t mcr· i L.. 

t he part of the plaint i ff. 

Jt was not arg11cd by the dcfen da 11t s t hat the dangerocs 

con<lit io 11 t he bracket must ha ve be en i11 was or should ha ve been 

apparent t o the plain t if f bu t I think I mus t , nev e rth el ess, de a l 

bri efl y with that matter . The p l a in t i f f ' s evide nc e wa s that he was 

lool:i n<) co his l eft as he go t p11i:t wuy u p the lad dci: wi th the br ack-

et to his right . I concl ude t hee he did no t d ir ect his a t tentio~ 

to t he bruc l:et and was no t s2 ecifical ly aware of it . Nor would it 

eve r r.eas on,tbly occ 11!· to him t c1 ch eck Lhc col\\ l i ti on of t he brac ket 

be fo r 0 inspectin g the res t. o f the meclrnn i:; m. H..id he noticed t h-:'.! 

condit i on of the: bi:.ick '-'L 1 .im s u t·c• th a t. Ju.: woul.tl hav e had t he 900d 

sense to ta ke s ome st eps t o rcl ~~s c th11 tc 11si on on the sprin g 

before tou chin g ,1ny pa r t o [ t h•· m0ci1.:i11~~:.:1 el l all. \•,hen the l•r ac ke t 

was in stalled dlli.-ing const ruc ti o:1 of t h,:, hous e t-he dange r ,,:as 

co mple tely hidd en . It would hc:v'-'! be en ap pnrenL later on l y if one 

ha p ;.,ened by chance t o look ilt it . In t ha t se nse , it was st i l l 

hidden . I do n ' t t hink that s i 1·un t i on makes t he p r i nci p le in the 

cases I hav e referred to a ny l as s applic~blc . 

Both dcfendnnts .1rc l .i.-ibl c i1, t o1·t . 

The p l ai nti ff ' s Cin:_;c! r w.;is s c ,:crcly f racturt.'.d .::;nd l ac<t:rated 

with a part of t he lower k nu ckle :1!is s i n9 . 

!'.;ur <JC0 1t:i i n l•r in ce Geor <JC.: .:rncl \'nnc ouve r . 

l!c "'as see n by or t ho,,c dic 

In Pr i nce George Dr . Crous 

performed nn ope r<1t io n .i.nvo lv inn r<..'<:011s til uti11q Lhc joi nt surfa c.:c, 

fixing i t wi th wir e s , a nd s u t nri n9 . 1'he p L:iintiff ,,,~s ,elca s ecl 

'!':1c: L"t.'. i s nu (lou ~,t ::h.:i L he lw d con

siderable pa in a nd di sco mfo rt during h i s tim e ir1 t he hos? i t a l and 
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subseqtK?ntly . Abo ut t wo ·dc C-k'.; ,'1 f 1·c r t he .:i.cci,:c-nt he n tto tq;tcx1 to concinue \·Ji~r\ 
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his pr ac t i ce but didn't q ,~t b,irl: l o wo rl: on <1 n ,,;;ulcir. busis f o r 

ano ther four to six we ek s . Five weeks ,, f te r th e acci den t he saw 

Dr . Gropp er, who speciilli zc,s i n hnn<l sur".]cry, in Vancou ver o n 

referral frmn Dr . Cro us . He i:E!commcn ded rcmov i:!l o f the wires and 

a ct ive phys i o t he r apy . Th 0 wii :es wer e 1, , ':e r nimove d by Dr . Crous 

and a physiotherapy program Wil S fol l ow0J. T IH! r c was no evidence 

de veloped .:is to th e e~:tent or dun ,tio n o f the ? phys i o therapy o r 

whe th e r it accomplished anythins . 

Dr. Gro pper \.,,·as con l-.t li b''c.1 ,l 1n lJ i 0 :1 sc r,tcm b~r 29 , 1980 ut 
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1,hi ch time he noted slight s 1•1c lJi: )9 .11·o u :1d t h0 joint 1-:ith , I th .i.ni:, l l 

a i, liyht ly i mp r ov c:d r a n<J<.: of moti o n . 1 1, ,\ p r i] l)r. C r o p[ .H' l" h.:id noL - 12 

cd a limit ed r.:i n<Je o f m0 ll 1· :1 j n :.1 l I 11,._, 1 i 11q ,• rs bu t by ~;0f' l:C:lllbC ,· 

th ere •,1as full ran g e of mot i o?1 i n all I i 1HJC r !-; ex c ept the fr.a c tur ecl 

one . 

Dr . Gro p p~r \•:<ls no t c r-i:\!-:-ul t:c c.1 a g uin. 

January G, l 9 81 g i vc s the fol l mh n <_; p !·O: P•<.»; i c: ; 

The pr obl em rc l ~tad t 0 t he - i ~ h l l ong fin9or wa s 
fu l ly dis cu ssed with thn pa t ie nt . The ma jor disa bi lity 
was re la t ed t o stif fne s s and pain 10 l atad t o activ i ty . 
'rhis wus felt to be rluc t c,, l.o s r. of th e ur t i<.:ulc:n· :;1.!rfa ce 
of th -= me tac ar p al hea d, wit h ,,o s s iblc 1:ar l y dege ner at ive 
chon <:;<? in the m0t;:ic iirp:il !'.' hol:111q c,'.ll j o i nL. l sugges l ccl 
t o t he pnticn t nt t l1n L Ll m0 t l1a t n ny decisi o n for fut u re 
surgery should be ba co,1 moi:e on p~i n i n th~ ha~a the n 
loss o f rang e of mo t ion . Because the majo r co mpla in t 
-.. •as stiffnes s i t. wa s felt tha t on l y furth 0 r ob s erva ti on 
w.:is requ i re rl at this t· ime. 

It i s like:l y t l\<1!· .in th e f n :·:1r-~ ll ic: !>~•lic n t will 
;·cquire fu r th er sut: gc ry to ti1<2 r i .. i!:t l (ln':; f·i n;c :r 
metacarpal ?halan gc al j ciint be t th e- Lim i !I':' o f t. his 
~urgery cann nt l.><\ pr c ,lictcd vt t h•' p l·c.:~~('nL t i a11..• . 

In De ce:mber l', 80 !-lr . ,,1ora sh rs: Jll't · L,_•,J l o li r. Cr o u .c. •~h.::t 

h e w.::s worl;in q 4 to 5 hour!; a cb y v:i t h 1'.1i n,~i· <:i nco mf o r t . 

good s tr ength in t he hand b t1t still i1::<i di~ f i c t, lty wi t h .: l o sing it 

becaus e o f the de:crea s c d r an, ; c o( t~:o tjon. 
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The 9laintif f receiv e d no !u r tl1ar med ica l attention until 

this ti me he told t he doctor tha t he wn s ,,io1·k in ~; 4' , to 5 hot:rs a 

There was no si g nifica nt chan ge in t ile ranr;e of motio n o:: 

Lhc ( i n<Jc r . x-r .iy s <1t th a l t .i.1111.' tl i $<.:lO$'-' d 1.u rlhvr disr upt i on of 

the bo ne undernea t h th e joint s urface i11dica ting arthr i tic c hang e 

in the jo int. It is t he opin i on u [ Ur. Cr ous tha t t here is a 

s t ro nc_; p ro b, ,bil it y t lv , t this \•:il l rc <J\1.Lrv s un; e:ry i n th e f i..:turc . 

3 

-1 

5 

(, 

7 

X 

') 

It wa s his e vidence that f or t he> st i f fn r,ss of t he joint a.n o,,-e rati o1
10 

can be performed involving a s oft t issue, r~le as c . Fo r t he arthri -

tic ch an ~c , if it c<1us ~ s p::iin .,nd d .i "abil i t y , t he ·join t. cnn he, 

repl a ced with a silas t i c p1·osth cs is . 

Th e fir :; t o pcrution ,,0L1.ld in vo l.vc, f ull wo::-k loss f o r. a 

period of G to 8 weeks an d t he scco11d f or a peri od o f 3 to 4 

months . It i s not a t all cl e .ar f rom th e Coc tQr I s e:v idenc<? v::1a~her 

i t is J ik cl y th a t bo t h of these O[>t..!1"ati o1.:; ·.-,ill l>c nceclc..:<l . 

think I must conclude th a t th'" y are alteniatives. l!owev e r , 

1 

. ~ 
1 '-

would app ea r t ha t the prosthet ic 01Jc ra ti0 n i s mo i:c, likely i n ·:ie ·.-: 

r e stor e th e range of rr,r,1· i.m, t o 75 ", uf normc\l or betl c r . Iii t :: 

norma l u se t h e pr ostn csjs sh ou ld last lD t o 20 years but no 

opi n io n was e licited as t o huw Long i t migh t last fo r Nr. Mc ca sh 

as he co nt inu es to fu nct ion as a ch ir opractor . 

p 1 a int i f f in Docc mbc r ' l :· l 9 8 O . !\ :· th :1 t ! j me: j t w a e: f c, 1 t by th c 

pl a i ntiff und tYrobably b y the doc tor th.:1i.. the opera.t ion vras 

then nccessa ry bec.i use he \ •-'J !; \•:o r l: i n<J .1 liou r s <1 cluy and had t :, ~Y 

min or di sco m~ort wi th qood s t~e ngLh . nr . c ~o us docs no t rcco~m e nd 

surgica l p r ocedure no,-; lx: c.1u s e ,.h0r c is 1,u ::i q i , i fic.:.n t ,nmc\Jnt: o f 

pnin . 

11 

. ; 
' -
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Th e plaintiff te st ified th11t til e injury h,:i.; i nterfered 

with his ability to pl;,,y CJOl f ,,n d h i s enjoymcnL of th ;;1t game. 

Be fo r e the accident he tried t u play 901 ( 5 to C ti mes a week 

ar)d I take it was quit e s11cce ss~ul i n hi s ~,'.:te: npts . Sin c e th.i:! 

;,,ccident he s.:iys h e h;,,s go lf ed (, to 12 ti.111cs per ye ,1r n n<l c,.r: ' t 

pl ay t he yD m~ in coo l WCit L h CJ: . Moist or C()Ol \d(.:ilth0. r C2USCS h i !> 

hand to ach e . Shortly before the acc i dent. he took up t h e sport 

of rac quc t billl ,rnd played e v ery rl<1y. lie h~l s pl ay ec1 3 time£ ; si n,:e 

t he accident but it causes h i s hand t o tii r.ob . He: did not say 

when he last tried to p l ay racquetball . He also co~plains of lack 

of grip strength in the l1und ar .ci tirc6nes5 1-:h,rn ,,1ri'.:.i .n<J. 

The most d ramatic pn1·t o; t l1r p l a1n Li ff' n cln im is fo r 

los t c:1rnin9s bot h pa s t. anJ [u t.ur ,~. 

th r ough Sa tu r day . BeEore the a c c id ent he worked 3 ~ix hour days 

a n d 2 four hou 1· d :-iys . !le s ,:id t hat he s a w a!Jo\ ;t -10 [,r?t i cn ts per 

day .:ind a s m.:-<ny ti s 90 t o 100 on Snt u nl.:iys . iic t~l~ii!IIS t h<1t h is 

c urrent office hours involve twc:) S 1
2 hour d r1ys il,~d .3 d ays of perh2p~ 

4 hour s each . 

t ially reducetl . 

I don ' t t h ird: that hi s tol. :11 wor!: \,/ef .!l~ is s ub stL:n -

Nei t he r l1ls Dss oc iat c nor an y n1cmber of h is staff 

was ca llctl t o substa:1tinl a tl 1c 1>ln int i [[ ' ~ clnim thal he se e s [ew e r 

patients no,,; t han he t.iid bef ore the accid ent . The ,Jl ain t:i f f cla ims 

that be cause of f<1ti g ue and dj i,c o:nf ort in h is right hond as a 

r esult of performing the vi c,:orou:; chirc practic t.0chniqm ? he\ empl0 ys 

he ls a l.Jle to see 1.C'.!5$ pat i ents than b 1.; f c • t1.: Lltc ac <..:idcnt thereby 

s u bstan tially red uci n9 his yc<>rly income . Th e dcf c :.dants seem L~' 

p rett y well c on cede t ha t t he r e- ,,,us an i nl c.rfc·rc: n c;c wit h t h1.! 

for lost e arnings beyond th e en d of 19 fll ,i:r, : i 11 the f u t ure , 
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C::$Sess in <::·1y o~jeci :iv c WdY , :,:ucl i less o: ~y hel pf ul ~~t.:1t ist i ca l way , 

the impact of his i njury 0n his ability to earn income . Ra t he r 

tha n attempt to bo of nny rea l he l p tu t h e court: i n assessing 

t hat ma tt er tie has prc~crrcd to r ely n lLlo s t entirely upon the 

hyp oth et i c al opi nion s of an actuary . I fir.cl the ac tuary 's r epor t 

.. 1nd ev i denc e ill this nwttcr to !Jo not at al l h0lpful in assess ing 

damages in this cas e . I a !n not cr iti c al cf t i1e mat hematics of 

financ e employed by tho e: -:pert . Rather, i t is my opinion that no 

proper b,,sj s was l .:ii d thr.-ou:Jh L1·,o 0v.i.<io11ce ur Lhe pl a intif f or his 

accountant for the 0m~'.!.oyment ot ac\'..,.:,1ricll pr i!iciples to th e 

assessme nt of domilgas in this c~se . 

2 

3 

5 

(, 

7 

9 

10 

11 

12 

I 4 

fo r t he years 1975 t o 1981 in m;:iking his c,! lc idations . 'l'h e f ollow - 1~ 

i ng t.:ible se ts out t h r qr ,,,,:; j nco:.1e , cxpen~ ,-2s, net inco me and fe e 

c;er puL ien t vi sit fo 1· t:hr,;; ,·• : · .. ; t1 · '.;: 

Fee 
Year Gross I nco m<:> Exnensez -~--- - Ne t !nc one Pe:· Visit 

1975 ,, ,, 53 , 630 ,. ,, 28,0 (;2 $ 2S , 5( , 8 $ G. 20 
1976 69,283 -12 , 889 2G, 394 6. 50 
1977 88 ,7 64 ~2 , 89 1. 45 ,8 73 6.90 
1978 91, GGG 6 1,271 30,395 7 . 20 
1979 80,891 ·1B, 125 32 ,766 8.92 
1980 78 , 264 S] , 5 :17 24 , 721 )2 . 00 
19 8 1 87 , SUG c,O, lUO 2·; , 40G 12 . 00 

The 1979 fee re= visi t is a ~cighted overage r eflecting 

a fee in cr ease from $7 . 75 to $12 . 00 ror t he l, 1st fo ur mon ths c, £ 

th at y c~nr. 

11, 

i7 

I ~ 

I 'J 

20 

21 

? ' -·' 

25 

He recalcu l att:!d th e abc ·~1 e t<1b1 c i:1 Dcccml:..cr, 1982 dollars unc. then 27 

clusi,: c and th e <?,11:·n i ngg .ln l :180 ;incl 19 !'1 . ln Lh·2 tirst a;, ,., ro~ ch JI) 
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a ro und e d f i gu re of $22 , 000 pe r yc .i r 1-: ;J,; i.ln : ivcd ,, L as an estimate 

of ear n ing s loss pe r yc o.:- in Dc..:-,mbc;i · , 198 2 tlol!a,:s . Thi s is 

referred t o as th e '' l ow e s t.i r.1.:1tf'11
, T hn scconcl np pro« c h proL1uces 

a f i gu re of $53 , 000 dol 1 ~•rz ;,er yc-«r and i s t·efa r red to as th e:: 

''hig h e s t i ma te '' . The ''l o~ c:stima t e 11 s lv~ s r i s e to a calcu l a tion 

o f loss to da te of t he report of $59,700 a nd a capi t alize d value 

of futur e loss o f $386, 9 0 0 ma ki. ng a t ot;i l ~,f $-l .;6 ,c 0O . 'rhc "hi <_;h 

es tim ;;it.c " gi v es rise t0 ,, r ;1J c11 l.ition nf .i lo s s t n <late o[ th e 

2 

3 

.: 

5 

,., 

7 

8 

') 

r ep oi : t of $1 43,8 0 0 a nd c .:ip it;il iz et l v ,, !.u,, ot f u ture l o s s of $93 2 ,00 0 1/J 

mak in g a t o t al o f $1 ,075 , HOO. I f i nd t!1a t bo th o f t hese fi g ure s 11 

hi s tor j c al ea rnj n9s , t he n. 1t ti r c o t ~hv in l 1.1i-y ( nr; J_\:ith s ta ·nd j 11q t he . .. u 

was able t c g i ve ub0u t t l~c na t ur~ o~ his p~nc~ ic e . 

t !1rou qh ou t c.hc p;:c~cn 1..--i~in: ) of. ill~ ; ct.JS<..' L:o .!s nnr c the ne e d t o 

e xplain his busi l1~ss af f airs i.n su ch a ~ay n~ t o pcr£uade t ha 

lie see ms t o b e 

I.: 

11, 

Iv .. 
I 'J 

con te n t to r el'! c n U re ly u 11on l:hi, .1.;1·u:n ·L1 .l i·q><>rt wh ic h , if: ,,c ce pte<l;:o 

t o <111/ dc!gree , i s 1·.,; hi. :, very ~,~·c,,t f i n i1nc .\.:il ,11.Jv;, r,tn(Je . /In u >:amp l k2 1 

of this i s t o be found in h is an swecs tu cro ss ex ami na tion qucs ti o n l ~~ 

o n th ~ ac t u~ri al rep o r t . 

I t hink) t hat tt\c "h i g h c!::: lm;it:c-11 <lcf i.t-••.i c-ormn•.">n scins,:: . His rer ,l y 

was that he was ''su rp r ised' ' a ~ th~ figures bu t i18 was nQt ~n 

a cco\.lnt an t or ar . uc t uary . ll,~ 1dCn t. on tn ~ ~;v th.it. t !1t: chiror ,r ~ c ti c 

met hod he empl oys i s e ff i cie n t ~nd ~R i;;;;n } · a ~ ~wo to chrce l1u1,c!rcd 

pati en ts p,:~1 d.:iy c.:i ,1 :>c ll,11 . .Jlt d . 

25 

r . ' 

lo ss is no t im1:..o;;sibl e bu t. "wh•,!thc r 1 · . ..-·c.,ul, ~ h~ve a c h i eved thut . leve
1 

2'* 

or not, J c an 't say ". T hose n!1~w0rs .:1::c 110 t honC?~t '.or t\:r ... t·,~~:ons \ 3u 
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F'Jrs tJy , he 1 ~1tcr r.;.-:ic! th :1: it w:1!~ nC•\' t'·r h i ~· qo .,l t o see t wo 

hu ndred to thr ee h u :1dr c-d pati c.:1ts r,.:-r d.:i:>' b c cetu.;.e his le isure time 

is im;_:>ortant to hi r:1 and Ile ciou:; n' t 1,a n t th il7 k in d o f lifes tyle. 

Secondly, of all p er so n s conn ~•<:c(, d ,-:ith th .i ~ c a s e- Mi:. r-iorash 

would know b est. , even en a cam:.il c o nsi<, e 1:.:1t i 0 n of the mat L<~r, 

1-!ilcther tile ..ic l u, ,r .i.:il. U ~1ur, }s , pz, rticul,1rJy t he hi• Jh ones, have 

a n y lo g ic~l connec tion with hi s b u siness . 

'rh e pl.i i n t i f f 's a t tit u de wa s further e x p os e d d uring 

cro s s cx<1min ;:iti o n of him i1y cou ns c.d rot · th '- def e nd a n t s wlH: n h e 

was attme p ting to get th t; pln l nti ff to l:iUantif y th1.:: interfc r.e :1ce 

wi th h i s jnc omc :.n t e rms uf t he: number o i: ;;t1ti c.nts h e w~s s t.•c·L1g 

before th 0 .icc .id eut :1nd 1:h •~ n 1n .bc>r i1(• is ct:t -rv ntly sc c .:n g on n 

f or an y t ime µc r i ed . lh~ \•: .. , ~ c:i ly ;i!Jlc Lo :::u~· th:it th e r e \·:as no 

doubt in h i s mind thu t h e R~w • ew e r p~ticnts in 1 9 82 th on in 197 9 

bl1t he didn • t kno•.•: how mtut y 1:c ·.~-·c·r . lie ~td d i..!: \•:as "si9n i fi cant 

0 nou gh to hu ve m.id e .:rn lm pr c i:~,i on on mc " . 1-Jhcn p r e ssed h1' SD id 

t hat the l oss i n p atie n t vo lu m<:' 1-:as mo n? the n one pe r day on the 

av er<19c b u t he c'iid n't \:no w jf it ~!,>!' :\ s 1n.:iny c1s f ive, per d,, y. 

L;:iter he s, d<.1 th at ho s:11-; l ess p,1 tients i: , 1982 then i n 19 79 

''to t he best of n?y recollectio! 1'1
• 

It wa s th e posit ion o f. the d ef ,,n <l:tn l:s t hr oug ho u t trw t 

the pro per approach ~or c n l c ul a tiun of lnc on1c !nt1 ,~ f c~en c e ~ey in £ 

\•:ith .J dc t ermi11a tion o f t h'-! n t:inb c t" , ~! pi"ltic :Its i:lc tu.:.tl ly se en by 

3 

-l 

5 

(, 

7 

' I 

10 

11 

1-1 

I :; 

I f , 

17 

IX 

I •1 

21, 

21 

2:: 

O ' - ·' 

25 

th e piainti f !: in th e ye a1·s b ~forc: nnd s .in~e t he iJcci<lc nt.. To ~hat ~,. 

end , the dc fc:!nd .:ints h~ vc: r upo;1;;. c~:J:l y •:-l.t l:(!>lllp t <:d t i:, sec ur e? d isccvcr:-, 

of the pluj n t iff ' s a;)poi1~tmt:: ! L bcql:::.; . 

fo r earli c·r y ea rs we r e :"'!vi.:- p r c:;.v-rvc-d . · .. ·:, ~ i'•ltd.:1t; _ff ' s c::?c c:'.H..1:-.t-:111~, 

27 

,, . 
-·' 

30 
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Mr . Sweeney, t est ifie d \ll .:it o f t h ~: 9 r c,ss profess i o nal ir,cc,m c in 

each year appro :-:i m.:itcly one thircl c,.:,u lcl be .it tribut e d to x-ray 

fees. Pa ti en ts are x-ra y r.::d at the time of t heir. i n i t ia l visi t s 

and perhaps subsequ ent ly if a ne ed u ri ser, . T he r efo r e , th e ye -ar l y 

t otal of patient visits can be cal c ulated f or each year by d i v i d

in< J t1-i0 thi r ds of th e g r oss i1:co:u i::, l)y th e ver visit f:ee app l icab l e 

f or th.:i t year . '!'h ere 1•JilS n o chal l enge t o the accuracy of this 

c;iercise in th <? p la i ntif ( ' s ar g ument in rep l y . l\pp l ying it to 

the fin a ncial information in the table set cut above th e follow i ng 

yea rl y fJatie nt v isit s ~r~ cal culated : 

1975 S , 766 
J 97G 7 , J 05 
1977 8 , 57( , 
1978 8 I 4 87 
1979 6 I 04 s 
198 0 4 , 3 4ll 
19 81 4 ,866 

The plainti.:~ <HJ n,cr1 in cross ex.:iminar. ion thDt th e 1982 

appo i ntment books wou l d ,'tcc ur~H :c l y r c rl c:•,~l: t he numbc;r of p ilt ients 

he saw in tha t ye a r . Of cours e , I ha ve not ~ 011e a count but bo t h 

side s 1-1erc s.:itist:icd that t h0 to t a l numb er of ;;pp o i ntm e n ts for 

198 2 wa s 6000 . Tha t is a s i~nifica nt i nc r casa o ver 1980 and 1981. 

I t i s equi vu len t to t he mrn1bc1 o f pat i ent \"i~siLs in 1979 a n d 

g r ea t er tha n t h e n umi.ler in il:rl5 . I t was fair ly s ugg e sted t o t h e 

;)l aintiff in cross e;.:am.inat i o1) that pc r.h~lpS 197 9 ,-:as l c,\•1er i.n 

volu me because i t was the 'i<'.Jr of' his cl i vo r ..:v . 'I'hc p l a int if f w.:is 

unab l e t o sa y wh~th er o r nut th at was so t o .:iny t2xc e1, t and there 

is reall y no evidence ,"\S t o why t h e v r:;,l1: n1c :-:.:is l ower in 1979 or, 

for t h a t mat t er , in 1975 . Similarl y , tlH)tT · is no cv i clenc: e as to 

why i t was lli,Jh c r in th e yc,ac, ., 19 ,6 to l. '.J°/8 i ncl usi ve . i1 t n o t i me 
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5 

(, 

7 
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I (1 

11 

12 

13 

14 

1:-

I<, 

17 

JR 

I \I 

20 

2 I 

,_., 

24 

25 

27 

did the t:luinti f: testi f y Cd.Jou t. ur:y im ::-1·0\ ·cmcn !.: in his abil ity to 

perform his work duri n9 19 8 2 ovc-:.- 1981 , yet. t.he st a tis l ::.cs cl ~:nrly 30 
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show n si g ni fic an L improv cm~nt . FurLhcrn Hn-v , « i the t ime o f trial, 2 

available and was no t p re sent ed eve n though the plQin t iff's 

ac coun tant qave uvid e nce. \•!he n asked in croes e x amin a tion what 

his 1982 inc ome was th e p l a intiff saicl he had 110 idea . I fee l 

tha t I must draw a very stron ~; i nfere nc e a rya in st the p la intiff's 

content i on thnt he h .,s a conti nu1n cr i ncon,e i n t c rfcL·cmce <1s a resul 

of the in :iur y fr om LI>~ fn ilu n: L0 p n ,duce av iclcnce as to his 1982 

incom e . 

Be fo re t he acc ident th e rl~int iff and Hiss Nol a n (wi t h 

l'lhom he is no lonye r in vo l ved) ,_;-i\c seri ous co n s i dt..:ra tion to movi n< 

away from Prin c e Ge or ge . Of course , t ha t wou ld have involved a 

relo c ation of the p l aint i ff 's chiropract i c bu s i ness. Re c e n t ly 

uf Mau i in the State of l!,n-:aii . li e h as <Jon e til e r ~, to ma}:e ar r r1:1gc 

men t s and hi s home .Jnd busj n(,•ss nrc f() r sale . Three or four days 

be fore t he trial com mence d t h e• dc[c n<i:,nt s :1pp].j <.:d for anc1 ~,c:r c 

re f us ed nn adj our 111ncnt . C:nc uf th," princi. ;:al r cn s ons t hat counst! l 

for the p lilin tift opp 1..1sL.?<1 Lhu ad j ou rn mcnl wa s th ,:t · iL would clel ay 

an d inter fere with th e p la ns of the pla in ti.ff to move to Maui. It 

3 

4 

5 

r, 

7 

') 

10 

11 

12 

1,1 

l S 

I( , 

17 

IX 

J'J 

20 

21 

is proba b le t hat t he p l aintif f will not be practisin g chir opractor~ . n 

i n Pr .incc Gt.:org e much 10 1,gc,r . No ,, v idc- ncc 1-:as given as to his 

prospec t s of inco me in Mau i . It was s uqqestud that he woul d 

prac ti se th ere bu t th at h e 111i<jht te ach cid.n,p rac Lor y as :<ell. 

'rhe sc- pl .:ins fu r t her c1c:11.,11:;t1·u t c Lih.! J .:tck uf <,p; , lic .. wilit: y oi: th, : 

actuarial ev i de nce an d t en '-'~ t o mi;;kC the. c lo.ir:l fo r f ut ur-c income 

loss som e wh~t spe cu lu t i ve . 

E~-:ccpt fo r i:hc:- t i f:cl.ihoc H! o f :+1 pc ,·J.od o f i i1Co inc: l e 3 !.: ~s 

a re sult of f uture SUl"<JCry , I find that th<..: p J.:1i nt i ff r,;:,s prov ,.!,i 

, .. -• 

25 

2(, 

27 

3(J 
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no inc ome lus!.; after tlte end of 1981. 

I n Sep tember o[ 1979 t he plaintiff optwa out of the 

the Medic al Plan of • .c . in favo ur o f fi xin g l1is own high er fees . 

l' atients still reco ver from the medical plan but, in effec t, have 

to pay a surcharge to t he pl.<1i.11L:ifL ln )980 th<..; diffe rence w<1s 

$3 .5 0 per vis it and in 1981 it was $2.30 rer visit . Those figures 

are for repeat v isit s . Fo~ initia l visits Lhc surcharge ~as $6.50 

i.lnd $5. JO . Oth er chiro p i:~1ctors in P ri nce George have not made 

2 

3 

4 

5 

7 

8 

'J 

10 

the same ele ct io n as the plaint i ff. Patien t s can see them without 11 

suffcr.i n~1 o :-urclrnrr;c~ . 1 t. i£. no t pos sible tu ckt:cnnine what effect 12 

this situation has had o n the ,.-laint if!''s '!Olum c bu t I think it is I ) 

reasonable to conc lud e thnt s ome poti e nts ·,,ould el e ct to go e l se- l·l 

1•.'here . t ~ 

It is apparent tha t the plainciff 's volume was lower 

during 19 80 and 1981 as a result of the fu nctional di ff iculties I 7 

he had with his fli s nc·t income was r educe d seve ral t hou san 1,: 

do l la r s in each of tho,;c y N n!; from t he 19 79 level. lli s 9 r oss 1 ') 

income w,1s no'... !; ub stc:i11L.iJ J ly 1·,_:du c~ d in l9ll 0 .::rnd , :.i!a, ltigh e r in 1981 20 

but that i s attribu ta ble to the higher fees be in g char g ed in those 21 

years. Do i ng th e bes t I ,:::n Ki. ch t he f i •J.ur cs presented, notwi th-

st.inding t he pa uc it y of thr rsJ.;iinl:iff ' s exp).:rnal:ory ev i dence,! 

assess dama ges f or l ost inc ome dur i:19 1980 a nd 1981 a t $14 , 000 . 

I assess damages for antici pated f~t ur e w~gc loss arisi ng cut of 

t he probab le surqcr y at $7,000 . 

Hnvin g regur d t o l~he p .:;in a nd cisco mfo r t associated 

\·,,ith the injury Dn<l ,-;i th rccov1..• r y fr om 3.t, th ('\ in t crferen c':! ,,\·i t h 

t he e njoyme:-i t of s ome a th J cti c pu i·sui ts, .:,ncl tli L c::'.t:'ent (,f t he 

permanent disa b ility I ass 0 ss <]Cner;;il damag es <lpa.rt from loss of 
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e arn ings at $12 , 000. 

DDm.:-.qc s, th e r e f o r e , to t~ l ~ 13 , 00 0 . Cou rt order inte rest 

on all but t he fut ure wage l os s of $7,000 is award ed from the date 

of t h e acciden t a t 13 %. 

i 

.. _ .. --·.: ... ·--., 
I • 

IL T . Low C . C . J • 

May 17 , 1983 
Pr i nce Geo r ge, B . C. 
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