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The plaintiff, Mat the w Ket l o, is a 59 year old Indian 

li v ing on the I ndi an reserve at Fort Fraser. On Ju ly 24, 1976 , 

whil st hi tch- hikin g on th e highway , he was gi ven a lift by the drive : 

of an Oldsmobile passenger car, whom he did not know. The driv er, 

who had apparently 'been drinking, drove of f the h i gh way, and as a 

result of his a ll eged neg l igence in this one-car accident, the plain 

tiff passenger, was i njur ed . 

On Septe mber 8, 1978 he i ssued th e wri t in th is action 

claim i ng damages f or injuries and loss of income . The endorse ment 

conta i ne d the allegation that t he motor vehicl e in question was , on 

July 24, 1976, owned by the defe ndan t, D. S.C. Leasing Company Lt d . , 

operating as Airways Rent-A-Car, and was th en being operated with 

t he consent of th e first de f endant by the second defe ndan t, Donald 
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Ross Stewart . 2 

By their statement of defence, filed on July 13, 1979, th e 3 

defendants admit the foregoing allegations, but deny that the 4 

accident caused injury, damage, or loss to the p laintiff. 5 

The substantial defence raised is that the plaintiff's ~ 

claim is statute barred. In para. 5 of their defence, the defendant 7 

specifically plead the Limitations Act, S.B.C. 1975 , c. 37 [now the 

Limitation Act, R.S.B.C. 1979, C. 236]. The 1979 enactment made no 

significant change in the sections applicable to th i s case. 

The parties have now applied to me under R. 39(22) for an 

') 

10 

11 

order that "the following issues of law and fact be tried and deter- le 

mined alone and apart from all other issues of law and fact". 13 

" On the assumption that the motor vehicle accident 

in the action herein occurred near the village of Fraser 

Lake, in the Provi nce of Br it ish Columbia, on the 24th 

day of Ju ly, 1976, and on the assumption that the plain

tiff in the action herein issued a writ on the 8th day 

of September, 1978: 

1. When were the identities of th e defendants 

known to the plaintiff? 

2. Is section 6(3) of the Limitation Act, R . S. 

B.C . 1979, ch. 236, applicable in the circumstances of 

this action to pos tpon e the running of time with respect 

to the applicable lim itat ions? 

3. Has the limitation period in the action 

herein expired?" 

The relevant statutory provisions are these. 

Limitations Act: 

3 . (1) The following actions shall not be brought 
after the expiration of 2 years after t he date on which 
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the right to do so arose; 

(a) An action f or damages in respect o f in j ury 
to a person~-~ whether based on contract, tort, or 
stat ut o r y duty. 

6. (3) The r unning of time with respect to the 
limitation periods fixe d by this Act for an act i on 

(a) for personal in j ury --- is postponed and time 
doe s not commence to run agains t a plainti f f until the 
identity of the defendant i s known to him and those facts 
within his means of knowledge are such that a re asonable 
man, knowing those fa ct s and having taken the appropr iat e 
advice a reasonable man would seek on those facts would 
regard those f acts as showing 

( j ) 

(k) 

that an action on the cause of acti on would, 
apar t from the effect of the expira t ion of a 
limitation pe riod , have a r easonab le prospect 
of success; and 

that the person whose means of knowledge is 
in question ought, in his own interests and 
taking his circumstances i nto account, to be 
able to bring an action. 

4. For t he pur pose of subsec t ion (3 ) 

(a ) "approp r iate advice", in relation to fac t s, 
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means the advice of competent persons qual i fied 17 
in their respective fields, to advise on the 
medica l , lega l , and other aspects of the facts, 18 
as the case may require; 

(bl "fac t s'' i nclude 

(i) the existence cf a duty owed to the pla in 
tiff by the defendant; and 
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(ii ) that a breach of duty caused injury, damage, 22 
or loss to the plaintiff. 

5 . The burden o f prov i ng that the runni ng of time has 
been postponed under subsection (3 ) is on the person 
claiming the bene f it of the postp onemen t . 

Supre me Court Rules 

Rule 7 (10) is : 

7. (10 ) A person ca r rying on the business in a name or 

s t yle oth er than his own name may be s ued in tha t name or s t yl e as 

if it were t he name of a fi rm 
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The Interpretation Act, R. S . B .C. 1979 c . 206 . 

29 . "person " includes a c or poration ----" 

8 . Every enac t men t shall be construed as being remedial, 

and shall b e given such fair lar ge and liberal cons t ruc tio n and 

interp ret at io n as best ensure s the a ttai nme nt o f its objects. 

28. (3) In an enactment words in the s ingu lar include 

th e plu ral, a nd words i n t he p lu ral includ e the singular . 

I t is common gr ound th at the wr it of summons was issued 

more than two years af t er the oc c u r ence of the incident causing the 

i nju r y . The on us is on the plaintiff to pro ve th at the runnin g of 

time has been postp on ed under s. 6(3) ands. 6(4) of the Limitation 

Act. 

The wr it should have been is su ed on or bef o re July 24, to 

be within the two yea r limitation period. The wri t issued on 
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September 8, 1978, is p rima fac i e out of t ime. 16 

It is not in dispute that the plaintiff knew that the in - 11 

• • I R,' Jurie s he sustained in the accident ga ve him a cause of action wi th -

in the l imitation p eriod. The case therefore d iffe rs from Grayson 

v. Canada Safeway Limited, {198 1) 2 W.W.R. 321 (B. C ,C . A.), cited 

by Mr. Byl, in which it was held tha t where th e injury was fairly 

seri o us from the beginni ng, t he t i me l imit wou ld not be e xten ded 

sim ply because the in ju ry was more serious tha n t he plaintiff first 

though t. 

The problem here involves the p l aintiff ' s knowledg e of the 

identi t y of th e d e fe nda nt s . On this que sti on t he cruci a l date, 

therefore is Sep t ember 8, 1976. \·Jere the identit i es of the parties 

known to Mr. Kettle by that date ? It i s co nceaed by defendants ' 

cou n sel tha t if th e p l ain ti ff can discharge the on u s cast upo n him 

to est a blish that he did not kn ow the parties a ga i nst whom he had a 
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cause of action until after September B, 1976, he i s saved by th e 

exceptions con t ained i n ss.6(3) and 6(4). 

Construing the diff i cu lt langua ge o f s . 6(3) (a) of the 

Limitation Act as best I can, i t seems to me th at the legislature 
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5 

intended to provide two separ a te e scape ha t ches to a plaintiff suin g 6 

in an ac t ion fo r personal injury. 7 

F irst ly, s.6(3 ) (a) imperatively states that the normal 8 

li mitation p e riod is postponed so that time do es not co mmence to 9 

run against the pla in t iff, until th e ide ntit y o f the defenda n t is 10 

known to him . Applying s . 28(3) of the Interpretation Act , it 

appe a rs that where there is more than o ne defe nd a nt, the pl a intiff 

must bring himself wi thi n s.6(3 ) (a) in res pect o f his kno wl e dg e o f 

e a ch defendant's ident ity . Then fol lo wi ng the connec tiv e "and " , 

appea rs the r e qui re men t , putt in g it compendio usly , as t o the fa cts 

giving rise to a claim. The p lai n t iff is re quired to sue in time 
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if the facts, such as the seriousness of th e injury, as in the 17 

Grayson case, should show, to a reasonable pe rs o n, t aking advise , a J~ 

reasonable prospect of s u ccess. 19 

The facts of a part icu lar cas e may show that the plai nti ff 20 

had a reasonable prosp ect of success in res pect o f h is inju r y wi t i:: i r. 21 

th e normal two - year limitat ion period. Even s o , th e pla in t iff may 

have th e benefit of th e l eg islation i f he can discharge th e onus 

res t in g upon him under s . 6(5) as to i dentit y . It appears that the 

burden under s.-s. (3) is one requiring h im to p r ove a negative, 
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namely, that he did no t know t h e ide nt it y of the defe nd an t. Section 26 

6(3) (a) does no t say that t im e does no t commence to run against a 

plaintif f until th e identi ty of t he de fend ant is known , or ou g ht to 

be k nown t o him. It s i mply sa ys "is know n to him" . It does not 

27 

29 

pres cribe th at he mus t show due dilig ence t o ascertain such identity . 30 
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:'his question does not arise in the pres e nt cas e . I am not required 

t o consider whether Mr . Ketlo exercised diligence, as this poi nt has 

not been arg ued by co unsel for the defen dant s . 

I am ask ed to answ e r an unc lutte red que stion of fact, 

'namel y hav i ng re g ard to t he onus of proof, di d he or d i d he not know 

the identities within th e presc ribed tirne. In other ~;,ords whe.'1 did the tirne 

commence t o run? Has the plaintif f establi shed to th e court's 
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satisfaction that he did not actually kno w th e name of the defendant 9 

in tim e? 10 

It is not a mat ter of a fact being knowabl e bu t known. 11 

The fourth de f i ni t i on of th e word "know " in t he Shor ter Oxford I '.! 

Eng li sh Dictionar y i s: " To be cognizant of (a fac t ) ; to apprehend 

wi t h the mind to under stand ". Applying that de finition , I th ink 

i t is not a matter of half-know i ng or perhaps knowin g but of co n

clusively know in g so that it can be said that the pla i ntiff ca n 

safe ly bring a lawsui t a gain st th e proposed de f endan t . 

I n deciding the question, th e section is of a remedial 

n atu re i n tended to allow a r-,laintiff to escape th e rigou rs c, f i:.l. ,: 

Lim i ta ti on Act in a proper c a se . According l y I t hi nk th at s.8 of 

t he Inter pr etation Ac t appli e s. It req u i r es that enactmen t sha ll 

be given such fair, large and liberal cons truc t ion as bes t ensures 

the attainm en t of i t s ob j ects. 

On t hi s t rial of an issue t he plaintiff u ndertook t o 

satisf y t he onus upo n hi m by h i s own testi mon y and tha t of h is 

dau ghter, Marlene George. The defe ndant called one wi tne s s, Mr. 

James Wi lson St ewar t , a n I .C.B . C. adjuster. 

No quest i on of credib i lity arises . Mr . Ke t l o i mpressed 
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me as u comp l ete l y honest, ut terl y gui l e l ess , anci frank i nc:ividual 2~ 

who was striving to recall the ev ents to t he best of h is re col lectio n ,3 U 
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and I have no reason to question the credibility of either Mrs .. 

George or Mr . Stewart. 

As stated, Matthew Ketlo is 59 years of age. He went to 

school at the Lejac Indian Schoo l and completed g rade 7. He is 

able to read and write but that is about the extent of his education 

al equipment . He left school a t 16, and went to work. He is now a 

tie hacker. He has always lived on the reserve. He has no know

ledge of the intricacies of corporate ownership or of what i s rea lly 

meant by the word "corporation" . 

He test ifi ed that the man who gave him and his friend a 
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r ide on July 24, 1976, was driving a light brown coloured car. Ther l l 

is no evidence that he had any conversation with the driver as to 13 

his name or business. The driver, now admit ted to be the defendant, 14 

Donald Ross Stewart, drove off the road. Mr. Ketlo was helped out 

of the car by a friend, whereupon he collapse d on the pavement. I t 

I~ 

I 1, 

- - ~-;-'Iwas no t mad e clear whe the r Stewar t i mmedi a tely left the ~_r-~G...--l - ~ i ;S 

in any event, the plaintiff never saw h im or tP~ - car again . He says 

he got another ride back to the r eser ve . It is not at all clear 

whether this ride was by ambulance or by another ve hicle. He could . 

not move . He was taken by ambulance to th e hospital in Vanderhoof. 

He rema in ed in hospita l until August 9, 1976. He says, and I find , 

that thereafter he was on medication for two to three months. I 

fi nd that when he was dischar ged from hospital, he was aware of the 

fact that he was in ju red in a car accident and tha t he was, at that 

time, tu rning over in his mind, the possib ili ty that, so f Rr as his 

injur ies were concerned, he had a cause of action against the driver 

whomever he might be . He assum ed at that ti me that t he driver ·..:as 

also the own er. 

He resolved to pursue the matter on his own. He f irs:. 
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decided to talk to a Mr. Matthews, who was the ambulance driver who 

had ta ken him t o hospit al. A more so phisticat e d pe rs o n ma y we ll 

have e l ec t ed to seek legal assistance at that t i me, but I do not 

find i t un re asonable t ha t a man like Mr. Ketlo should start off his 

I ) 
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5 

i nvestiga t ion in t he way he did. He was entitled to seek infor matio 6 

without spending money in his initial pursuit of i t. 

It is clear that Mr . Ketlo is not sure o f the date on 

which he s aw Matthe ws. During exam ination for discovery, it was 

put to him that he saw Matthews within one month of August 9, 1976. 

In reply he said that he was confused, and could not s ay for sure. 

The plaintiff's as s ertion that he was under medica t ion at this 

ti me was not d isp uted by defendant's counse l. I agree with Mr. 

McShe ffrey tha t it is t he r efore in o rde r fo r me t o in fe r that h is 
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t hought processes a t t he time were somewhat haz y . The da t e migh t j 15 

have been f ir mly es t ablished if Mat th ews had been called b y one.:, ~_) --,,,---

the par ties. No in formation was offered as to his ava i labil it y or 

recollection, so the poin t has not been c l arified. 

In any event, I find on th e pla i nt if f 's evidence tha t I 

cannot be sure t hat th e i dentity of the dr i ver was actually made 

known to the plaintiff by Matthews . My i mpress i on was th at he had 

a muddled re coll ection of his mee tin g with Matthews . He says, how

ever, tha t he recall s that Matt hews gave hi m a pi ece of paper. 

Rummaging th ro ugh his memory in an atte mtp to t ell me, as honest l y 

as he could, what had occurred at this meeting some six ye ars ago, 

he said t hat he thought Matthews had g i ven him a piece o~ pap e r 

which he thinks ha d on it the locatio n of the acci d ent and the name 

cf the driver . But he did not testify as to when he saw that pap er 

again. He said th at he probably destro yed it. He did not sa y tha t 

he act uall y read the name on th e p i ece of paper . 
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Mr. Byl sub mits t hat t he plaintiff's own evid e nce of - this 

meeting with Mat t hews firmly establishes that he knew t he identity 

of the driver at some time prior to September 8, 1976. 

I do no t f eel abl e to share counsel's confidence that 

such was the case. The fact is that on his further unchallen ged 

testimo ny, the plaintiff went to the Royal Canadian Nounted Police 

detachment at Fraser Lake about one week af t er his t alk with Matthew 

fo r the purpose of conti nuing his investigation. I n my judgment 

that was a continued ques t for th e name o f th e driv e r. 

Perhaps Mr. Ketlo was not too astute i n some areas, bu t 

in this instanc e , his mind, as unsop histicat ed as it may be, must 

have been rive t ed on this prob lem of ascer t ai n ing the name. If the 

paper did in f act, have wr i tten upon i t the very information tha c: 

he was seekin g , it seems i mprobable to me that he woul d destroy it . 

It is far more l ikely that if, as he says, he destroyed i t, he must 

ha ve determi ned that wha t ever was wr i tten on it, was of no use to 

him. His daugh t er, Mrs. Marlene George, who appears to have been 

helping h im, did not know the driver's name at this time. 

Furthermore, there is a complete absence of evidence o: 

any l ink existing be tween Matthews and the driver of the offendin g 

car. The ambulance driver, as is customary, arrived on the scene 

a f ter the accident. His function was to attend to ~ne in j ured man. 

Accord i ng to ex. 1 the car w~s t owed away, and ther e is no ev iden ce 

that th e d r i ver was on the scene when the ambulance arrived . There 

i s therefore no independent evid ence tha t t-\ atthews was ev en i n 

possession of the driver's name, and I do not f ee l con fi de nt i n 

ma l:ing th at assu!Tlp tion. 

Why would Ket lo go t o th e polic e one week l a ter i f th a t 
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at the proper police detachment which might be expected to clear 

the matter up, turned out to be an unfruitful mission . It is 

impossible to find, on Ketlo's evidence that the police gave him 

the driver's name. 

There was put in evidence, a photocopy of the Fraser Lake 

R.C.M.P. detachment collision report form of t he accident (ex . 1). 

Thi~ form gives the name of the driver as Donald Ross Stewart and 

it also shows the owner of the car in question to be Airways Rent-a-

Car. It also shows that three persons were inj ured in the accident, 

but the list of injured does not include either the n ame of Matthew 

Ketlo or Donald Ross Stewart. However, it is clear on the evidence 

that the police did not give Mr . Ketlo a copy of this form. Further 

more, the plaintiff did not pos i tively assert that the po~ ice ve rb

all y gave him the names . 

The plaintiff next consulted a solicito r in January , 19 77 . 

Mr. Byl admits that it is p robable that Ketlo did not know at that 

time the n ame o f the driver or that the own er was D. S.C. Leasing 

Company Ltd . 

The pla i nti ff next att e nded at the local office of the 

Insurance Corporation of British Columbia (I.C.B.C.) where he had 

an interview with Mr. James Wilson Stew art , of the Prince George 

I . C.B . C. office, who conduc ted business in Vanderhoof once a week . 

Th e inter v iew between Mr. Stewart and the plaintiff too k place on 

May 7, 1977. Mr. Stewart tes t ifi ed on behalf of the defenda nt. He 

p rocessed a claim f or the pl ai ntiff (ex. J I I t a p pears tha t MrE. 

George was with the plaintiff on that occasion. He t estified that 

on that date Mr. Ketlo did not know the name of either the driver 

or the owner. Nor did Mr. Stewart. 

Notwithstand i ng this evide nce, g ive n by a witr.ess f ot: the 
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defendants, Mr. Byl submits that I should igno re it , and find 'that 

the t ime commenced to run when the plaintiff interviewed Matthew s. 

At the same time, he asks me to accept the evidence of the ad ju ster, 

Mr. Stewart, which I do. In reg a rd to S t ewar t 's ev idence, Mr . Byl 

does concede that ther e are " nu merous i ndications" t ha t on May 5, 

1977, Ketlo d i d not know the na me of the driver. 

To treat t hese separate pieces of evidence in th e way 

sug gested by counsel , means that I must find that Ketlo kne w the 

d ri ver 's id .entity at the time he spoke t o Matthews but hao fo r gotten 

it by the time he spo ke to Stew art . But that is not the ev i dence. 

It was not put to Ketlo during cross-examinati o n th at he once knew 

the na me but had forgotten i t . 

In dealing wi th e vidence, I thi nk it is righ t to have re

gard to t he part ic ular makeup, astu t eness, and condit io n of a wi~

ness in search ing for t he truth. 

Having re ga rd to this par t i cular plaintiff, and to th e 

circumstances, I simply say th at I cannot be sure that he had ac tual . 

know l edge of the identity of the defe ndant driver a t the time he saw 

Matthews . I the re fore ho l d that the time did no t commence t o r•1" 

against h i m at t ha t t i me in respect of the defenda n t driv er. 

As to the owne r Mr. Byl submits that I shou ld find t ha t 

when the p laintiff saw the R.C.M.P. he kn ew that the owner was 

ide ntified to h im as Air ways Rent-a - Car, and that under Rule 7(1 0) 

t he plaintiff could have sued tha t en tity , since c l early t p e D . S .C. 
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cor por ation carried on busin e ss un der the fir m na me of Ai rways Ren t- !I -

27 
a-Car. Even assumin g that the da te o f his appearance a t t he R . C. M. P . 

cf :ice wa s prior t o September 8, 19 76, I f ind o n the evide nce that 

the police di d not give him the f orm wi th t he name of Airways- Re :lt -
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a- Ca r written thereon . I furth er find tha t it is not certai n o n th e 
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evide nce th at the police verb al l y fur n ished the pla in tiff with t he 

names o f either the owner or the driver . 

On the whole of th e eviden ce, I find tha t the plaintiff 

has disc harged the onus of proof place d upon him bys. 6(5) of the 

Limi ta tion Act in res pec t of both defe ndants, and th at he is e nt itle 

to th e benefit of the Limit ation Act in re gar d to postponement of 

the running o f tim e. Question numbere d 2 is acco rding ly answ e re d 

i n the affirmat i ve. Question numbe r ed 3 i s answered in th e negative 

As to question number 1, I do not think I am required t o answer t he 

que s t ion in the form in whi ch it is presented. Having re gard t o the 

l anguage of s.6(3 ) (a} of the Act I find th at th e id enti t y of each 

defendant was not known t o him and that t ime di d not commence tc, 

run against t he p la intiff until aft er September 8 , 1976. 

Pri nce George, B . C. 
Ja nu ar y 27, 198 3 

F.S. Perry 
Loc al Judge of the 
Sup re me Court 
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