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IN THE SUPREME COURT OF 
) 
) 

BETWEEN: ) 
) 

PAUL McKEE ) 
l 

PLAINTIFF ) 
) 

AND: ) 
) 

JOSEPH SEBASTIEN ) 
POTY ) 

l 
DEFENDANT ) 

Dick Byl, Esq. / 

Peter Rogers, Esq. 

Date and Place of trial: 

No. 4294/84 
Pr in ce George Registry 

BRITISH COLUMBIA 
~ --..,__--=-:- ;:-;• 
PRINCE GEORGE . 
o, JPI~~i ,T1986 \ 

REGIST[-;'{ I 
OF -' 

REASONS 

THE HONOURABLE JUDGE CURTIS 

f or the Pl aintiff 

for the Def end ant 

Prince George, B.C . 
April 8, 1986 

On t he 21s t of June 19 84 Paul McKee was riding 

his motorcycle on Black burn Road in Pr i nce George when 

the de fend an t backed a pickup tr uck into his pa t h . The 

plaintiff s tr uc k tre rear bumper of th e tr uck and was injured. 

The parties have agreed that the defendant is 75% 

at fault and the pla i nt i ff 25 %. The amount of general 

damag e s, past and future wage loss ! are in issue. 

The plaintiff was 18 at the time of the acciden t. 

He quit school in November 1982, having partially comple t ed 

grade 9 , beca use he didn't fe el he was getting any where . 

He t ook a job wor king a t Hercul es Tire where he earned 

$6/hr. changing tires until he was laid off in Ja nuary 
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19 83. His subsequent employmeijt included pulling and 

planting tree seedlings at Ruff's Greenhouse and lift 

op erator at Tabor Mountain Ski area. 

As a result of the acc i dent the plaintiff su ffered 

the following majo~ injuries: 

(a) Compound comminuted fracture of the right 
femur just above the knee. 

(b) Compound comminuted fracture of the r i ght 
tibia just below the knee. 

(c) Fracture of the right fibula. 

(d) Gradel to Grade II ru~ture of the posterior 
cruciate ligament of the right knee. 

(e) Fracture d i slocation of the jo ints of his 
dominant r igh t hand includi ng damage to the 
tendon used to extend the rig ht index finger. 

The treatment the plaintiff received included: 

(a) 17 days hospitalization in the Prince George 
Regiona l Hospital with 

(i) an operation to debrid e th e wounds 
and remove embedded grass and dirt 
particularly from the knuckles of the 
right hand, plus the placing of a 
Steinman pin and splint be low t he right 
knee for traction. 

(ii) open reduction and plating of the 
tibial fracture, open reduction plating 
and bone grafting of the fractured femur, 
closing and splinting of the right hand 
June 27, 1984. 

(iii) closure and skin grafting of the 
thigh and tibia wounds and skin grafting 
of the right index finger. Ju ly 5, 1984. 

(b) Hospitalization in the Prince George Regional 
Hospital, August 22nd - August 31st, 1984 with 
surgery to drain the tibia wound which had become 
i nfected, including drilling of the tibia . 

(c) Hospitalization in the Prince George Regional 
Hospital, Novembe r 19th - 21st for continuing 
problems with infection of the right leg . 
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(d) Hospitalization, Novemb er 28, 1984 t o December 
14 th, 1984 in Vancouver General Hospital including 
an ope ration November 30 t h to remove the tibial 
pl a te, in the hopes of reducing t he infect io n 
pro b lem, at whic h time t he wound was left open 
to promote proper heal i ng . 

( e) X-ray ~nvestigation Dece mber 25/84 at Prince 
George Reg i onal Hospital to investiga t e possibl e 
refracture of the right fibula and tibia . 

(f) Day surgery in Prince George November 27, 
198 5 for a tendon graft on the right i ndex finger 
using a tendon removed from the wrist, with a 
pin -plac e d in t he knuckle t6 prevent moveme nt of 
t he finger. 

(g ) Removal of t he pin i n the index finger 
Janu ary 15, 19 86. 

The plaintiff ex perience d a great dea l of pain from 

the bone and skin grafting operat io ns . In August of 198 4 

infect i on produced a swelli ng and d isco lourat ion of the 

right ankle and leg. The treatment used to t ry and eradicate 

th is infec t i on was ext reme ly pa inf ul as i t in volved leaving 

the wound ope n and repacking it every 3 or 4 hours . The 

pain was bad eno ugh to require shots of morphine ½ hour 

before each repacking. 

When hospi talized in Prince George on t he 19th of 

Novembe r 1984 the pla i nt iff became imp atient with wha t 

he perceived as a lac k of appropriate treatmen t and checked 

himself out of the hospital. He went to Vancou ver where 

he received the tr e atment required from Dr. Meek. I find 

noth ing wrong wi t h the plai n t iff' s ac t io n i n doing so , 

a nd i n any event no suggestion has bee n made that hi s 

recovery was retarded by th i s action . 

Early on Christmas Day 1984 t he p l aintif f slipped 
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and fe ll while attempting to negoti ate icy stairs at a 

f r iend s home where he was attending a party . The defence 

has suggested that the fall was t he plaintiff's fault as 

a result of his use of alcohol or drugs at th e party. 

That has not been proven a nd accord i ng ly the quantum is 

assess ed on the basis th at the defendant is respons ible 

for the full extent o f the plaintiff's injuries . 

Following the fal l in December 1984 the plaintiff 

wore a cast unt il February 1985, and a brace until May 

1985. In May he began wal king wit h a cane which he used 

un t i l about Augu st 19 85. During the time he was experienc i ng 

•cons i derable pain the plaintiff was taking up to 2 Tylenol 

# 3's every 3 hours. Around May of 1985 the pain ha d r edu ced 

to t he extent that he was ab l e to stop ta ki ng the pa i n 

killer s . The pla i nt iff testified that about August of 

1985 his health was generally good except for the res i du al 

limi ta tions arising from his leg and right index finger . 

I t was not until November of 1985 that the extensor 

tendon of the index fi nger was repaired, a t whic h t ime 

th e knuck l e of t hat fi nge r was pinned to keep it immobile 

until Ja nuary 15th, 1986. Prior to the operation the finger 

had been without useful mobi lity. 

Since Christmas of 198 4 the pla i ntiff has suffered 

repeate d outbreaks of osl eo myelitis (in f ection) in hi s 

rig ht leg . When an outbreak occurs a hole will develop 

in hi s ski n and puss will drai n out, occasional l y accom p a nied 

by bone chips. An out br eak wil l las t anywhere from 1 week 



I ' . 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

9 

30 

W-366 

5 

to 1 ½ months and req uires clean dressings and bandag i ng. 

This has occurred 6 times or more . 

Prior to t he accident the plaintiff was in good 

hea lt h. He took a martial arts course for 1 year and e njoyed 

skiing, hockey , tE;nnis and raquet ball. His evidence was 

that he skied frequently and aggressively. He tri ed sk ii ng 

2 weeks prior to the trial and enjoyed himse l f although 

he had to ski more slowly and rest his leg at lunch time 

as his quadriceps were sore. He plans to ski more and 

says he will try to get back to his previous level although 

he is not sure he can. He has tried jogging since the 

accident but could go only half a mile. 

With respect to the future prospects 

plaintiff's injuries the medi cal evidence is: 

KNEE 

Dr . Crous February 15, 1985 

There is little doubt that the i nstability 
of t he knee will lead to some degree o f 
d isability in the future and early 
degenerative change in the knee in the 
lon g term. 

Dr. Mackenzie March 13, 1986 

TIBIA 

... major ligamentous inj u ry to t he 
knee. . . 
He may hav e further problems with giving 
way and is certainly a candidate for 
degenerative change happening in the knee 
... may require operative intervention. 

Dr. Konowalchuck March 3, 1 986 

Although the X-rays are not sugges t ive of 
chronic osleomyelitis the history of this 
wound certainly is, with its recurring healing 

of the 
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and breaking down. I would tsus pect that t his 
recurring infection might wa ll be chronic, 
and that it migh t recur over the course of 
many years. Accepted treatment for this type 
of problem consists of excising the scar 
tissue with poor blood supply, remova l of any 
unhealt hy bone, and coverage o f the wound 
with well vascularized soft tiss ue .... 
which are major undertakings . Even this 
surgery would not be gua r an t eed to eradicate 
t he on going recurrent infection process 
present in t he leg. 
It is l ikely that this will require further 
surgical intervention. 

Dr . . Mackenzie March 13, 1986 

I don't think there is any question that this 
man has chronic osleomyelitis present in the 
tibia. This may give him very few problems 
i n the fut ure but certainly ,he is at risk for 
chronic continued drainage from the tibia 
and this may in the f uture, jrequ ir e further 
operations ... Once a bone is infected like 
t his you can , never be sure tha t th e i nfection 
i s compl e t e ly c l eared up and, t hi s will be a 
possible source of prob l em for this man for 
t he rest of his life. 

RI GHT INDEX FINGER 

Dr. Konowalchuk March 3, 1986 

Tendon grafts o-f the exte ns 9r tendon i n 
the region of the proximal int e rp halangeal 
joint a r e notorious f or hav i ng poor resu l ts. 
There is often a complete fai lu r e of t he 
graft wit h re currence of the origina l 
deformity and inability to extend the digit. 
Even if the grafts are successful it would 
be extreme l y unusual t o have normal motion 
in the finger. One could expect that the 
ability to flex the finger at the proximal 
interphalangeal joint would be quite limited . 
Maximal motion of the fi nger will probably 
not be realized until about a year and a 
half after surgery. An accurate prediction 
of outcome is impossible to l make at this time. 
... it is unlikely that the motions o f this 
finger wil l eve r approximate those of th e 
nor ma l left index f inger .•.. there i s a 
slight chance of traumatic arthritis in the 
joint. 
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Dr. Mackenzie March 13, 1986 

I don't think t his man will have a completely 
no rmal index finger with regard to flexion 
and this will get in the way somewhat with his 
activities which require a c@mpletely closed 
fist over small obj ects. 

The plaintirf is booked to have Dr. Mackenzie remove 

t he plate from his femur in the summer of 1986. This 

operation involves the usual risks of general anaesthetic 

and infection. The Plaintiff has sta ted that if his index 

finger does not improv e he wants an amputation. 

was: 

1983 

1984 

been: 

1984 

198 5 

PAST WAGE LOSS : 

The plaintiff's employment pr ior to the accident 

November 1982 - January 1983 Hercules 
Tire $6/hr. 

Ruff Holdings Co. Ltd. - pulling 
and planting trees 
(3 days in June plus time in July 
and August $5/hr) 

Ruff Holdings Ltd.: 7 days approx. 
in April 

Tabor Mountain Ski & Recreation 
(lift attendant $5/hr) 

2 weeks employment to gas station 
in Alberta immediately prior to 
accident 

Not stated 

1127.50 

280.00 

882.25 

Not stated 

Since the accident the plaintiff's earnings have 

Ruff Holdings Co. Ltd. 

Ruff Holdings: 
5 days in summer 
16 days Oct/Nov. 

432.00 

830.00 
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Peeling logs for friend in fall approx. 300 . 00 

The medical evidence does not spec ifi ca l ly state 

the pe r iod of the pla i nt iff 's disability. On the evidence 

I find t h e Plaintiff to have been disabled f rom t h e date 

of the acc i dent t<;> the end of Au g ust 1985 whe n he stopped 

us in g h i s cane, a period of 14 months wi t h respect t o the 

leg . The right index finger was not res t ored to use un t il 

afte r January 1 986, however, I do not fi nd that the f i nger 

alone prevented the plai n tiff from working, particularly 

as the work he usually did during the r elevant period of 

time was lif t attendant which he probably could have done. 

It is t rue that the plaintiff worked in the f all o f 1984 

at Ruffs when he , was still on crutches however the work 

available for his abilit i es at th at t ime was limited and 

he had significant problems afte r t h at. 

Anna Ru ff testified that there was 4 months of work 

per year available at 5-6 days/wee k , 8-10 hours per day. 

In additio n to this work the plaint iff missed a season's 

1,ork at the ski hill which pa i d 4 . 50/hr . 8 hrs/day , 5-6 

days per wee k . 

as fo ll ows: 

Using these f i gu r e s I find a wage loss 

Ruff's Greenhouse - fall 84, 
spring 85. 4 months, 24 days/month 
8 hrs/day $5/hr . 

Tabo r Mou ntain - winter 84/85 
8 hrs/day, 2 4 days/month, 2 . 5 
mon ths, 4.50/hr . 

Less a c t u a ll y ea r ned: 

Net Loss 

3840 . 00 

2160.00 

(432.00) 

5568 . 00 
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Rounded to 5600.00 

It is not possible to be precise with these figures 

as t here is no real certainty as to how many hours of work 

would actually have bee n available, particularly for the 

ski area from which no evidence was called. I consider 

that t he figure of $5600 fairly covers the plaintiff's 

loss during the 14 month period plus any loss t hat may 

have been caused thereafter by his finger disability. 

I suspect that t he hours used in calculating the loss are 

on the generous side of what might actually have been worked. 

FUTURE WAGE LOSS 

The plaintiff has presented a case for future wage 

loss based upon an opinion da t ed March 6, 1986 of Barrie 

Mowat a Registered Psychologist, and the opinion of M. 

L. Stickley an actuary 

Mr. Mowat is a registere d psychologist qualified 

to give opinion evidence concerning vocational testing, 

aptitudes and employability. Mr. Mowat based his assessment 

on tests done on the plaintiff March 3 and 4th, 1 986 and 

medical opinions he had received. The results of the testing 

showed that the plaintiff had an I. Q. of 80-9 5 and scored 

poorly in general learning ability, numerical aptitude, 

spatial aptitude and finger and manual dexterity. Mr. 

Mowat' s opinion was that as 

job opportunities available 

reduced 50%. He found Mr. 

a result of the accident the 

to the pla intiff have been 

McKee to 

for finding or retaining employment. 

be 

He 

poorly prepared 

concluded that 
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Mr. McKee wou ld tend to work best in an outdoor jo b with 

highly structured and repe ti t i ve work whe re th e res ults 

were readily apparent and he could work independently of 

others. I t was his opinion t ha t whe re the plaintiff prior 

to the acc i dent could ha ve obtained sp o rad ic or t empo rary 

employment in a numbe ·r o f manual and unski ll ed ac tivi t ies 

on an as needs basis he can no long er rely on this style 

of employment. 

The defence called William Kelley , also a registe red 

psychologist qualified to give opinion ev idence conc erni ng 

vocational testing, ap t i tudes and employability. He agreed 

that Mr . Mowat had prepared his repor t on th e basis of 

p ro per materials but disagreed with his conclusion as to 

t he percentage of opportunities closed to the plaintiff 

by the accident. He also disagreed with the selection 

of jobs which Mr . Mowat listed in appendix A and B to his 

r eport . It was Mr. Ke ll ey's opinion tha t that Mr. McKee 

was not likely to wor k as pla s terer , pipe fitter, f l oor 

layer, lineman, sheet metal worker or painter prior to 

his in j uries because of the limiti ng factors i mposed by 

McKee's lo w general aptitude and I.Q. scores. 

Mr . Kelly did agree that any heavy laboring job 

invo l vin g a lot of s tanding with heavy l ifting was excluded, 

and t hat t he nu mber o f jobs now ava i la b le to the plaintiff 

we re reduce d. 

The actuarial repor t capi tali zed t he value of l oses 
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of 1 .62/hr to 1.89 per hour for 1500 to 2000 ho urs per 

yea r over the plaintiff's worki ng life expectancy of 40 

years and 2 months. A loss of 1 .6 2 per hour on 1500 hours 

per year for example has a capi tal i zed value at the date 

of t rial of $61,000 . Alternatively a loss of $1000 per 

year over the plaintiff's working life expectancy has a 

value of $25,120 at the trial date. 

The plaintiff's evidence was that before his injuries 

he thought . about work i ng in the bush or trying to get a 

mill job. Now he does not think he could work in the bush . 

He doesn 't think his hand can take the vibration from a 

chainsaw or his leg the walking. He also feels his righ t 

hand will not have the strength to work with wrenches. 

He says he can now walk a mile or so but doesn't think 

he ca n walk 20. As far as the future is conce rned the 

plaintiff now plans to complete his grade 12, then look 

f or a job that does not involve heavy labor. 

The medical opinions do not state that the pla in tiff 

is preven t ed from doing heavy labor as a result of his 

l eg injury, however it is reasonable to conclude that 

pa rticularly in the long t erm th e plaintiff wi ll be 

res t ricted by possible knee problems. 

The plaintiff was just beginning his working career 

a nd it would not be fair to conclude from his prior work 

history t hat the type of work or the amount would be lim ited 

to his experie nce to date. I find i t is probable that 

the pla intiff would have at some time obtained regular 
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employment of some type. 

The ev i dence does not indica te what improvement 

there will be in the plaintiff's job outlook if he completes 

grade 12, nor does it indicate the effect that amputation 

of the plaintiff's. righ t index finger would have. I t could 

well be that he will, as a result of completing his 

education, earn more than he would have if he had not been 

injured. I find that, in view of the many unce rtainties 

necessarily involved in assessing the plaintiff's future 

loss it is not reasonable to a ttempt to calculate his loss 

on the basis of a reduction of hourly pay rates, or an 

attempt to guess at annual loss. What the plaintiff has 

lost is the capacity to do certain jobs - whether he will 

ac tually suffer a loss because of t his will depend to a 

cons i derable degree upon the plaintiff's own ability to 

adapt to the limita t ions now facing him . To do this the 

plaintiff needs time and training. Additionally the 

plaint iff also faces probable loss of income at some t ime 

in the fut ure as a res ult of further operations. Taki ng 

these factors into account I fix sum of $40,000 as a 

reasonable sum to compensate the plaintiff for potential 

loss of earnings, the cost of retraining, and the reduction 

in the jobs now available to him; keeping in mind the 

plaintiff's duty to do what he can to mitigate this loss. 

GENERAL DAMAGES 

The plaintiff has undergone numerous operations 

and medica l procedures invo l ving significant pain. He 
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faces more in the future with res pect to his knee and 

recurring osleomye l itis in the right tibia. The dexterity 

of his dominant righ t hand is significa nt ly lim ited by 

a sti ff index finger, the flexion of which is presently 

limi t ed to grasping objects of approximate l y the size of 

a dri nk can or la rger. This may i mprove. The pla i ntiff 

has extensive scarring on his right leg above and be lo w 

t he knee, 

disfiguring . 

which, , alt hough not repulsive is certainly 

Most significantly as a result of in ju ry 

to the cruciate ligame nts in the right knee he may develop 

arthritis pro ble ms which could lead to pain and disab ili ty . 

Nonethe less at the moment the plai nti ff ca n part i c i pate 

in the activities he enjoyed prior to his injuries such 

as skiing and tennis. Whether he wi l l be able t o reach 

his level of performa nce before t he accident is uncertain . 

There is no medica l evidence of muscle atrophy in th e right 

l eg and indeed in observing the pla i ntiff's l eg in co urt 

the muscle development appeared to be nor ma 1. I find that 

i t is probable that the plaintiff will be able to resume 

his prior activ i ties at or clos e to his previous l eve l 

i n the near future, but probable that in t he long run kne e 

pro bl ems will hamper him. 

I assess the qua n t um of general damages at 55,000. 

SUMMARY 

I n summary the qu antum of t he plaintiff's claim 

is as fo llows: 

(a ) Gener al Damages 55,000 
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(b) Wage Loss to Date 

(c) Future Loss 

14 

5,600 

40,000 

The plainti f f, in accorda nce wi t h the agreed division 

of l iab,ility in the case shall recov e r 75% of the quantum 

assessed plus prejudgment interest at the Registrar's rates 

from time to time on the general damage and wage loss to 

date, calculated as prescr< i bed by t he Cour t Order In t erest 

Act R.S . B.C. 1979 c 76. 

The plaintiff shall 

Prince George, B. C . 
May 20, 1986 

the costs of this ac t ion. 

Judge V. R . Curtis 


